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Executive summary

In 2018, The Ministry of Business Innovation and Employment (MBIE) was considering aspects
of New Zealand’s approach to protecting Genetic Resources (GR) and Traditional Knowledge
(TK) within the Intellectual Property (IP) system. One approach under consideration was the
introduction of a Disclosure of Origin (DoQ) requirement on patent applications when using GR
or TK.

At that time, Castalia prepared a report for MBIE to estimate the economic impacts of a DoO
requirement. The report evaluated three scenarios for how the New Zealand Government
might implement the requirement. This requirement has implications that are tied to
international agreements, including the WIPO Treaty on Intellectual Property, Genetic
Resources and Associated Traditional Knowledge (the treaty), the Trade-Related Aspects of
Intellectual Property Rights (TRIPs), and the Convention on Biological Diversity (CBD). These
agreements are relevant to policy considerations stemming from the Waitangi Tribunal’s Wai
262 Report, which pertains to the protection of GR, TK, and Traditional Cultural Expressions.

Since the 2018 report, Te Puni Kokiri (TPK) has been leading the conclusion of the treaty
negotiations, and advising Ministers on the implications of New Zealand’s proposed ratification
of the treaty. TPK hired Castalia to update its 2018 evaluation and estimate the economic
impact of the proposed DoO requirement in the treaty.

The key questions addressed in this report are: What are the economic impacts of
implementing a DoO requirement in New Zealand as part of the treaty ratification, specifically
concerning the administrative and compliance costs, and what are the potential benefits?

Analysing the economic impacts requires a comparison of the current regime to the proposed DoO
requirement

DoO is not currently a requirement for New Zealand patent applications. Patents are granted
for new inventions, and the process involves a detailed examination by the Intellectual
Property Office of New Zealand (IPONZ). Currently, patent applications do not require DoO of
GR or TK, though there are some protections for taonga species and matauranga Maori
through the Patents Maori Advisory Committee (PMAC).

If implemented domestically, the proposed DoO requirement under the treaty would mandate
applicants to disclose the country of origin (CoO) of the GR and the Indigenous Peoples and
Local Communities (IPLC) that supplied the TK. If the CoO or IPLC is not known, applicants must
declare the source of the GR or TK, or state that it is unknown. The Government, through
IPONZ, must provide guidance, put measures in place to address failures to disclose, and make
the disclosed information available by standard patent procedures.

DoO regime will impose total economic costs of NZ51.4 million
The proposed DoO requirement would cost a total net present value of NZ$1,420,000 over the
30-year period.! These costs are summarised in Figure 0.1 and are broken down below.

1 Note that this estimate of NZ$1.4 million is less than the estimation from Scenario Two (the most closely aligned option with
the new treaty) from Castalia’s 2018 estimate of NZ$1.5 million. This difference exists because the 2024 model does not
include the DoO requirement for plant variety rights (whereas the 2018 model does). We also looked at the treaty
requirements in more detail, and identified administrative savings and efficiencies.
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Figure 0.1: Net present value of costs of the proposed DoO requirement over 30-years (NZ$ NPV)
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Administrative costs are estimated at a net present value of NZ$714,000:

= One-off administrative costs are estimated at NZ$72,000. IPONZ will incur initial costs
to amend processes, notify and guide applicants, and train staff.

= Ongoing administrative costs are estimated at NZ$642,000. IPONZ will face increased
administrative costs for reviewing and publishing DoO information, and handling
examination report disputes and public opposition. These are offset by a reduction in
research time for identifying GR or TK, including taonga or matauranga Maori, in patent
applications.

Compliance costs are estimated at NZ$708,000:

= Ongoing compliance costs are estimated at NZ$708,000. Patent applicants will face
increased time and costs for disclosing origin information, including potential legal
fees.

The results are sensitive to assumptions on the time saving by IPONZ staff

The cost analysis of the DoO regime does not change if we change most key assumptions. The
cost estimates change moderately when we alter key assumptions on the proportion of
patents involving genetic resources or traditional knowledge, and the time spent by IPONZ
staff due to the DoO requirement.

Costs of the DoO requirement need to be compared to the potentially significant benefits

While difficult to quantify, the DoO requirement is expected to offer several direct and indirect
benefits. The economic literature is clear on the benefits of secure property rights for
economic activity. New Zealand-specific literature identifies the following qualitative benefits:

* Preventing biopiracy: acts as a deterrent against the unauthorised exploitation of
genetic resources and traditional knowledge.

= Improving transparency and accountability: ensures that origins are disclosed,
promoting transparency in patent applications and accountability for sources.

* Enhancing policy and law-making: provides valuable data for developing culturally
sensitive IP laws and policies.
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= Supporting sustainable use of resources: encourages documentation and monitoring of
resource use, promoting conservation efforts.

* Protecting indigenous interests: recognises and respects the cultural and intellectual
property of indigenous peoples and local communities, aligning with the Waitangi
Tribunal’s Wai 262 Report.

* Facilitating international cooperation: harmonises New Zealand'’s IP requirements with
international agreements, enhancing global cooperation and New Zealand's reputation.

In conclusion, while the proposed DoO requirement will introduce some administrative and
compliance costs, it also offers significant benefits that appear to justify its implementation.
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1 Introduction

In 2018, MBIE was considering aspects of New Zealand’s approach to protecting GR and TK
within our IP system. One approach under consideration was the introduction of a Disclosure
of Origin (DoO) requirement on patent applications when using GR or TK. At that time, Castalia
prepared a report to estimate the economic impacts of a DoO requirement. The report
evaluated three possible scenarios for how the New Zealand Government might implement
the requirement.

Since 2018, work has progressed internationally on the development of the WIPO Treaty on
Intellectual Property, Genetic Resources and Associated Traditional Knowledge (the treaty).
This treaty functions alongside other international agreements, such as the Trade Related
Aspects of Intellectual Property (TRIPs) and the Convention of Biological Diversity (CBD). These
agreements are relevant to policy considerations arising from the Waitangi Tribunal’s Wai 262
Report, Ko Aotearoa Ténei, relating to the protection of genetic resources, traditional
knowledge, and traditional cultural expressions.? Work on the treaty concluded successfully in
May 2024 at the Diplomatic Conference in Geneva, Switzerland. As a result, Te Puni Kokiri
(TPK) is advising Ministers on the implications of New Zealand’s proposed ratification of the
treaty.

Castalia has been hired by TPK to update its 2018 evaluation and estimate the economic
impact of the proposed DoO requirement in the treaty, if it is implemented domestically. This
report is structured as follows:

= Section 2 describes the current regime for GR and TK in the IP system

= Section 3 identifies the proposed changes to the DoO regime, by explaining the current
regime, and the changes proposed if New Zealand ratifies the treaty

= Section 4 analyses the impacts of the proposed changes
= Section 5 estimates the costs of the proposed changes
= Section 6 outlines where the cost estimates are sensitive to changes in key variables

= Section 7 describes the potential benefits that various researchers have identified for a
DoO regime.

Our key modelling assumptions are provided in Appendix A.

2 MFAT (2024). MC13 Outcome Proposal from India — TRIPS and the Convention on Biological Diversity.
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2 Current regime

To assess the effects that can be attributed to the DoO requirement, it is necessary to have a
thorough understanding of the status quo that the effects will be compared against. This
section discusses the current regime including the associated processes and trends.

Patents can be granted for new products, processes, the material that something is made
from, or how something is made. Writing a patent specification is the first step in filing an
application, and it must include a detailed description of the invention and the claim that is
being made regarding the protective boundaries being sought. To be eligible for the grant of a
patent, the invention must be new, inventive, useful, and not excluded.

Once applications have been filed, they are published on the IPONZ register. Third parties can
then submit assertions on novelty and inventive step. Three to five third party assertions are
submitted each year.?

If an applicant requests examination (approximately 80 percent of all applications request
examination?), IPONZ examines the application. IPONZ examiners produce an examination
report that details any issues that have been identified. Upon receiving the report, applicants
can amend their application, argue against the report, or request a hearing. A small number of
applicants request a hearing.

Once all issues identified in the examination report have been addressed, the patent
application can be accepted and will be published in the Journal of Intellectual Property Office
of New Zealand. Third parties then have three months to oppose the grant of the patent. If no
opposition is filed, or any opposition is resolved in favour of the patent applicant, a patent will
be granted.

IPONZ suggests that producing a patent specification and submitting an application is a
complex process and recommends that applicants engage a patent attorney.

The current patent regime has no compulsory DoO

DoO is not currently a requirement in New Zealand patent applications, but some processes
exist to protect GR and TK. When filing an application, if applicants believe their invention is
derived from GR indigenous to New Zealand or Maori TK, they are expected to tick a box and
can also provide a document containing further details on this origin. Additionally, the Patents
Maori Advisory Committee (PMAC), which was established in 2013, aims to protect New
Zealand taonga species and matauranga Maori. IPONZ refers domestic and foreign applications
to PMAC if the invention is derived from GR indigenous to New Zealand or Maori TK
(regardless of whether the applicant indicates that it is derived from those sources). PMAC
advises on whether the commercial exploitation is likely to be contrary to Maori values. PMAC
has reviewed 13 patents since its establishment. Nine of these related to Manuka. Only two
applications have been identified as being deemed contrary to Maori values and were
subsequently abandoned.®

3 Information from IPONZ.
4 Information from IPONZ.

> Wright, E., & Robinson, D. (2024). The Patents Maori Advisory Committee of Aotearoa New Zealand: Lessons for indigenous
knowledge protection. Available at: https://doi.org/10.1111/jwip.12295.
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Figure 2.1 below shows the steps that occur under the current domestic patent application
regime.

Figure 2.1: Current domestic patent application regime
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Patentis granted

Source: New Zealand Intellectual Property Office (2016); https.//www.iponz.govt.nz/about-ip/patents/process/

IPONZ currently operates under a cost recovery model where application fees are set based on the costs
associated with processing applications

New Zealand patent application fees are relatively low by international standards and have a
relatively short processing time. Patents include an annual renewal fee that increases over
time with the aim of discouraging patents that are no longer profitable. The fees charged are
intended to recover the costs, however, it is good practice to estimate the economic costs
without relying on an assumption that all costs are recovered. Therefore, in this report, we
separately estimate the economic administrative cost with reference to the IPONZ staff and
overhead cost, time spent considering applications, and the compliance cost to applicants
(time and professional advisors).

Table 2.1 gives a basic summary of some of the more common application fees currently
charged by IPONZ.

©
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Table 2.1: IPONZ application fees

Item Cost (NZz$)
Patents

Provisional specification $100
Complete specification $250
Request for examination or re-examination $750
Annual renewal $200-450

Source: https://www.iponz.qovt.nz/about-ip/patents/fees/;

Patent applications lodged in New Zealand have been increasing

Figure 2.2 displays the number of patents lodged in New Zealand by domestic and foreign
applicants over the last 10 years. The total number of applications has increased by
approximately 3 percent per year since 2014. It also shows that the number of applications
from foreign applicants is significantly greater than domestic. Domestic applications made up
approximately 9 percent of all patent applications in 2014 and 2 percent in 2023.

Figure 2.2: Number of patent applications over time
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Source: IPONZ Facts and Figures (March 2018).
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3 Proposed regime

The economic impact of ratifying the treaty and imposing DoO requirements will depend on
the exact requirements introduced. The treaty imposes requirements on the Government and
patent applicants. It applies to applicants with patent applications based on GR and TK
associated with GR. GR include plants, animals, microbes, or other gene-based origins.®

Table 3.1 presents applicants’ compliance requirements and the Government and IPONZ’s
administrative requirements.

Table 3.1: Treaty requirements

Administrative and compliance requirements

Administrative: Must:

Government and « Provide guidance to applicants on how to meet disclosure requirement
IPONZ

= Put measures in place to address a failure to disclose the information and provide the
chance for applicants to re-disclose the information if it is missed or incorrect, before
implementing sanctions or directing remedies. If an incorrect disclosure is fraudulent
or has intent, they may exclude the chance to re-disclose

= Make the disclosed information available by standard patent procedures

Compliance: Must disclose:

Applicants « The country of origin (CoO) of the GR or the Indigenous Peoples and Local
Communities (IPLC) that supplied the TK

« If the CoO or IPLC is not known or applicable, then the source of the GR or TK. The
source of the GR may include a research centre, gene bank, IPLC, the Multilateral
System of the International Treaty on Plant Genetic Resources for Food and Agriculture
(ITPGRFA), or any other collection. The source of the TK may include scientific
literature, public databases, patent applications, and patent publications

« If the CoO, IPLC, or source is not known, then a declaration to that effect

Source: WIPO Treaty on Intellectual Property, Genetic Resources and Associated Traditional Knowledge.

6 WIPO (2024). WIPO Treaty on Intellectual Property, Genetic Resources and Associated Traditional Knowledge.
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i Impacts of the proposed regime

The treaty requirements impact applicants and the Government. The potential impacts can be
thought of in terms of direct and indirect impacts. Direct impacts are changes in the costs and
benefits of applying for patents that impact the participants in the process directly. Indirect
impacts are the subsequent effects that these direct impacts cause on others, or in related

markets.

We consider the direct cost categories of:

= Administration—the impacts associated with making and supporting the changes

= Compliance—the impacts of complying with the requirements of the changes.

The impacts also need to distinguish between the initial costs associated with implementing
the changes and the impacts that will have continuing effects over the 30-year assessment
period. Figure 4.1 summarises the potential ongoing direct impacts.

Figure 4.1: Ongoing direct effects with a DoO requirement
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Table 4.1 summarises the ongoing and one-off impacts.

Table 4.1: Direct impacts of the DoO requirement

Impact Type ‘ Group

Administrative— IPONZ
One-off

Potential Effects

= Amends processes and puts new measures in place
= Notifies and guides applicants on amended requirements

« Trains staff on new processes and measures

Administrative— IPONZ
Ongoing

= Reviews DoO for completeness

= Publishes DoO most applications’ information on the IPONZ

website

= Considers using third party assertions in examination reports

= Saves time researching the origin, including whether the

specification contains GR indigenous to New Zealand or Maori
TK

= Deals with applicant examination report disputes

= Deals with public opposition to acceptance

PMAC

= Considers and develops advice for patents with taonga or

matauranga Maori

Compliance— New Zealand (NZ)
Ongoing patent applicants

= Research source and fixing failures of incorrect information
= Pay for additional patent attorney time
= Amend application, argue against examination report, or have

a hearing

= File counterstatement and amend application

4.1 Administrative impacts

The DoO requirement has the following one-off and ongoing administrative impacts. These
impacts apply to both domestic and foreign patent applicants.

One-off administrative impacts

DoO requirements will have one-off administrative impacts for IPONZ. IPONZ staff will first
need to amend processes and put new legal, administrative, and policy measures in place to
implement the DoO requirement. This will include setting the standards around showing an
adequate attempt to research CoO or IPLC. They will be required to notify potential applicants
of the amended requirements and guide them through the new processes. To do this, IPONZ
will need to train staff on the new processes and measures.

Ongoing administrative impacts

DoO requirement increases the time it takes for IPONZ staff to review domestic and foreign
applications for completeness. The treaty requires that administrators put measures in place
to address a failure to disclose the information,’. If a DoO is not complete, they will ask

applicants to amend the applications.

7 Article 3 of the treaty.

Castalia
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Once the DoO and full application is complete, IPONZ staff publish an estimated 90 percent of
applications,® including DoO and other application information, on the IPONZ website. This
takes a small amount of time per application.

Published DoO information may increase the number of third-party assertions that IPONZ staff
needs to process. This increase is likely to be small. Because the Government must make the
disclosed information available by standard patent procedures, more people with an interest
in New Zealand’s GR and TK will be able to view where inventions originate from. Currently,
third parties need to do their own research or have prior knowledge to submit a third-party
assertion. DoO makes it easier to research or identify when their prior knowledge is relevant,
so more people may submit. This will increase administrative time for IPONZ staff to consider
using third party assertions in their application examination reports.

DoO and increased third-party assertions reduce the time that IPONZ staff spend researching
the origin of the invention,® including whether it contains GR indigenous to New Zealand or
Maori TK, such as taonga or matauranga Maori. This information is required for assessing if the
application is referred to the PMAC and is based on information that the examiner can find.
Because the researcher will have already completed this research, IPONZ staff time will
decrease. They will likely still need to do some of their own research to verify the DoO, but
they now have a starting point for their research. This impact will be contingent on how far the
DoO requirement is implemented, since the treaty provides that offices are not expected to
verify the information provided.!

The DoO allows for better-informed patent examination reports, which could increase the
number of applications referred to and considered by PMAC. This increase is likely to be small.
Patent examiners may discover additional applications that use taonga or matauranga Maori.
PMAC will consider the applications and develop advice to the Commissioner on whether
commercial exploitation of such inventions would likely be contrary to Maori values.

Better-informed patent examination reports could increase the number of examination
reports disputed by applicants. This increase is likely to be small. With more knowledge of the
GR or TK origin, patent examiners may more easily identify issues with a specification.
Therefore, an increased number of applicants—especially foreign applicants with little
knowledge of Maori values and taonga—may dispute the reports. This will increase the
administrative time for IPONZ staff to deal with the disputes.

DoO information published in the Journal of Intellectual Property Office of New Zealand could
increase the number of public oppositions to accepted applications. This increase is likely to be
small. As is the case for third-party assertions, the public will be able to view where inventions
originate from rather than having to draw on their own research or prior knowledge.
Therefore, more people may oppose the acceptance. This will increase administrative time for
IPONZ staff to deal with opposition, which could include hearings.

8 Information from IPONZ.
°  We assume that currently patent examiners research the origin of inventions for all domestic and foreign applications.

10 For the purpose of this report, ‘examination report’ refers to documentation that patent examiners collect for each
application, or a full examination report requested by an applicant. 80 percent of applicants request examination reports, but
all applications require examination documentation.

1 Aritcle 3.5 of the treaty.
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4.2 Compliance impacts

The DoO requirement has the following ongoing compliance impacts. Note that we only
consider the impact on New Zealand applicants, to find the overall impact on New Zealand.

Ongoing compliance impacts

DoO requirement increases the time it takes for domestic patent applicants to research the
source and fix incorrect information. Applicants must identify the CoO of the GR or the IPLC
that supplied the TK. If the CoO or IPLC is not known or applicable, they must identify the
source. The GR source may include a research centre, gene bank, IPLC, the Multilateral System
of the International Treaty on Plant Genetic Resources for Food and Agriculture, or other
collections. The TK source may include scientific literature, public databases, patent
applications, and patent publications. If the CoO, IPLC, or source is not known, then applicants
can declare this. It is unclear whether the Government will set a minimum requirement for
research hours.

DoO requirement increases the number of hours for which a patent attorney is used. The
patent attorney will support the additional DoO application requirement.

As stated in Section 4.1, better-informed patent examination reports could increase the
number of examination reports disputed by applicants. This increase is likely to be small. With
more knowledge of the GR or TK origin, patent examiners may more easily identify issues with
a specification. Therefore, an increased number of New Zealand applicants may dispute the
reports. This will increase the compliance time for those applicants to amend their application,
argue against the issues identified, and/or participate in a hearing.

As stated in Section 4.1, DoO information published in the Journal of Intellectual Property
Office of New Zealand could increase the number of public oppositions to accepted
applications. This increase is likely to be small. More New Zealand applicants may need to deal
with this opposition through counterstatements, amending the specifications, or withdrawing
applications.

12 The number of research hours under the proposed regime could depend on the standards that Government sets around
showing an adequate attempt to research CoO or IPLC.
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5 Costs of the proposed changes

We quantify the impacts of the proposed changes compared to the status quo. The costs fall
into two categories: administrative and compliance costs. The costs are set out in Table 5.1.

Table 5.1: Quantified direct impact of the DoO requirement

Cost type ‘ Amount (NZSNPV) ‘
Total administrative 714,000

Total compliance 708,000

Total 1,420,000

Figure 5.1 breaks the costs down further into ongoing and one-off costs.

Figure 5.1: Costs of the proposed DoO requirement (NZSNPV)
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Our key assumptions used to calculate the costs are set out in Appendix A.

5.1 Quantifying the administrative costs

The DoO requirement costs NZ$714,000 in administrative costs over a 30-year period. Table
5.2 shows the quantified administrative costs of the DoO requirement.

Table 5.2: Quantified administrative impact of the DoO requirement

Impact type Potential effects Amount
(NZSNPV)

Administrative—one- = IPONZ cost to amend processes and put new measures in 36,000
off place

= IPONZ cost to notify and guide applicants on amended 21,600

requirements
= IPONZ cost to train staff on new processes and measures 14,400
= IPONZ cost to review DoO for completeness 510,000
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Administrative— = IPONZ cost to publish DoO information on website 510,000
ongoing
= IPONZ cost to consider third party assertions in examination 2,480
reports
= IPONZ reduced cost to research whether invention contains (510,000)
taonga

= IPONZ cost to deal with applicant examination report disputes ~ 31,70000

= IPONZ cost to deal with public opposition to acceptance 79,300
= PMAC cost to consider and develop advice for patents with 18,400
taonga
Total administrative costs 714,000
5.2 Quantifying the compliance costs

The DoO requirement costs NZ$708,000 in compliance costs over a 30-year period. Table 5.3
shows the quantified compliance costs of the DoO requirement.

Table 5.3: Quantified compliance impact of the DoO requirement

Impact type Potential effects Amount
(NZSNPV)

Compliance— - NZ patent 508,000

ongoing applicants time

researching
source and fixing
failures of
incorrect
information

= NZ applicants 155,000
patent attorney
cost

« NZ applicants 7,340
cost to amend
application, argue
against
examination
report, or have a
hearing

= NZ applicants 36,700
cost to file
counterstatement
and amend
application

Total compliance costs 708,000
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6 Sensitivity analysis of costs

The total costs are sensitive to some key assumptions. Our analysis uses estimates for some
model inputs where we could not access precise data, or the data depends on future
outcomes. This section tests sensitivity of the modelled results to changes in key variables.

Variables for which we could not access precise data

We tested the sensitivity of the following assumptions because we either could not access
precise data, or a range of values was found in our research. Table 6.1 presents the input
assumptions used. The sensitivity analysis shows that changes in most of these assumptions do
not affect the overall cost of the proposed DoO requirement.

Table 6.1: Input assumptions for variables for which we could not access precise data

Variable Low input Baseline input High input
IPONZ staff cost NZ$58 (-20%) NZz$72 NZ$86 (+20%)
Researcher cost NZS$66 (-20%) NZzS$83 NZS$99 (+20%)
Patent attorney cost NZS$163 (-20%) NZz$204 NZ$244 (+20%)
Percentage of patents that use GR or TK 10% 20% 30%

Figure 6.1 illustrates the effect of changes in these input assumptions on the overall cost of the
proposed DoO requirement. Changes in the assumption for how many patents use GR or TK
will affect the costs of the DoO requirement—if more (less) patents use GR or TK, this will
increase (decrease) the costs significantly. Changes in other input assumptions where precise
data was unavailable do not affect the costs.

Figure 6.1: Overall cost sensitivity to inputs for which we could not access precise data

W Low input assumption B High input assumption

IPONZ staff cost -
Researcher cost .

Patent attorney cost I

Percentage of patents that use GR or TK _

-1,000 -600 -200 200 600 1,000

Change in total cost (thousands)

Variables that depend on future outcomes
We tested the sensitivity of the following variables because the data depends on future
outcomes. Table 6.2 presents the input assumptions used. The sensitivity analysis shows that
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changes in most of these assumptions do not affect the overall cost of the proposed DoO
requirement.

The time that an IPONZ patent examiner saves in researching a invention’s origin, including
whether it contains taonga or matauranga Maori, affects the overall cost significantly. This
input depends on the quality of the DoO and the processes that patent examiners must follow
when using the DoO in their research. We assume that examiners save 15 minutes (on
average) for all domestic and foreign applications. If examiners do not reduce their research
time (0 hours saved), the overall cost increases by approximately one third of the baseline
cost. However, if the DoO saves them 30 minutes of research time, the overall cost decreases
by one third.

Table 6.2: Input assumptions for variables that depend on future outcomes

Variable Low input Baseline High input

input

IPONZ time to research a invention’s origin, including 0 hours -0.25 hours -0.5 hours
whether it contains taonga or matauranga Maori

NZ patent applicants time researching source 3 hours 4 hours 5 hours
Patent application growth rate 1.58% 3.16% 4.74%
(-50%) (+50%)
Increase in third party assertion submissions 50% 100% 150%
Increase in recognised applications with taonga 10% 20% 30%
Increase in examination report disputes 10% 20% 30%
Increase in public oppositions to application acceptance 0% 5% 10%

Figure 6.2 illustrates the effect of changes in these input assumptions on the overall cost of the
proposed DoO requirement.

Figure 6.2: Overall cost sensitivity to inputs that depend on future outcomes

M Low input assumption B High input assumption

IPONZ reduced time to research whether invention contains taonga _

NZ Patent applicants time researching source

-
Patent application growth rate _
|
I
i
I

Increase in third party assertion submissions
Increase in recognised applications with taonga
Increase in examination report disputes

Increase in public oppositions to application acceptance

-1,000 -500 0 500 1,000

Change in total cost (thousands)
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7 Benefits of the proposed regime

TPK and the Government should also consider the direct and indirect or intangible benefits of
the proposed DoO requirement. If the value of potential benefits is greater than the costs,
then the proposed regime is justified.

It is difficult to measure the benefits of the proposed DoO requirement. The economic
literature is clear on the importance of secure property rights for efficiency of resource
allocation and the management of production processes.’® Therefore, measures that make
intellectual property rights more secure, such as the DoO requirement, should have benefits
for New Zealand.

New Zealand-specific research suggests that a DoO requirement ensures transparent, fair,
respectful use of New Zealand’s genetic resources and traditional knowledge.** We outline
some of the expected benefits from a DoO requirement, below.

Direct benefits from enhanced IP protection in DoO

There are direct benefits; however, these are difficult to quantify in monetary terms as they
occur downstream of securing the IP rights from DoO. Research identifies the following direct
benefits:

= Preventing biopiracy: DoO acts as a deterrent against biopiracy, where individuals or
companies exploit genetic resources or traditional knowledge without proper
authorisation or benefit-sharing.

* Improves transparency and accountability: DoO ensures that the origins of genetic
resources and traditional knowledge are disclosed, promoting transparency in patent
applications. This helps to track the use of indigenous resources and knowledge,
holding applicants accountable for their sources.

* Enhances policy and law-making: DoO provides valuable data and insights for
policymakers and lawmakers, aiding in the development of more effective and
culturally sensitive intellectual property laws and policies.

DoO could indirectly benefit IP holders and ensure benefits of IP protection is shared fairly
DoO also directly supports protection of indigenous interests and enables the fair sharing of
benefits from IP:

= Strengthens indigenous interests and complies with Waitangi Tribunal findings: DoO
would enhance the protection of indigenous interests by recognising and respecting
the cultural and intellectual property of indigenous communities. This aligns with the
Waitangi Tribunal’s Wai 262 Report, Ko Aotearoa Ténei, relating to the protection of
Genetic Resources, Traditional Knowledge, and Traditional Cultural Expressions?®.

3 For example: Demsetz, H. (1964). The Exchange and Enforcement of Property Rights. Journal of Law and Economics, 7, 11-26;

Alchian, A. A., & Demsetz, H. (1972). Production, Information Costs, and Economic Organization. The American Economic
Review, 62(5), 777-795.

1 Laietal. (2019). Maori Knowledge under the Microscope: Appropriation and Patenting of Matauranga Maori and Related
Resources. Available at: https://doi.org/10.1111/jwip.12125

15 MFAT (2024). MC13 Outcome Proposal from India — TRIPS and the Convention on Biological Diversity.
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= Encourages greater involvement by or with Maori in research, development, and
production: DoO encourages collaboration with Maori by recognising and respecting
their contributions. The increased chance of public opposition to applications would
incentivise applicants to work with IPLC throughout the research and patent process.
This fosters greater involvement in research and development and aligns research with
Maori values.

* Supports fair benefit-sharing: DoO could support sharing of benefits derived from the
use of genetic resources and traditional knowledge, ensuring that Indigenous Peoples
and Local Communities receive fair compensation and recognition for their
contributions.

DoO would align with New Zealand’s international obligations, which in turn supports the country’s
reputation in other contexts

New Zealand could gain recognition benefits if it supports implementation of international
agreements and cooperation. These are difficult to quantify, and DoO would align New
Zealand’s patent systems with international agreements such as the CBD and the Nagoya
Protocol, which advocate for fair access and benefit-sharing mechanisms. This could improve
international cooperation by harmonizing New Zealand’s patent requirements with those of
other countries that have implemented similar disclosure requirements, fostering a more
coordinated global approach to protecting Genetic Resources and Traditional Knowledge.
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Appendix A: Key model assumptions

Table A.1 shows the key model assumptions used in the analysis.

Table A.1: Key model assumptions

Assumption ‘ Value used ‘ Source or rationale

General assumptions

Time period of analysis 30 years Same as 2018 model
Discount rate 6% Same as 2018 model
2018 to 2024 Labour cost 1.19 2024 Labour cost index divided by 2018 Labour cost index

increase ratio

Staff costs
IPONZ staff Nz$72.00 Average of Glassdoor.com average patent examiner and
per hour senior patent examiner base salary
PMAC staff NZz$82.63 Government fees framework for Advisory committee
per hour members with score 15-19
https://www.dpmc.govt.nz/sites/default/files/2022-10/co-
22-2-revised-fees-framework.pdf
Researcher NZ$133.31 SalaryExpert.com Geneticist average salary
per hour
Patent attorney NZ$203.52 SalaryExpert.com Patent Attorney salary
per hour

Additional administrative time — one-off costs

IPONZ time to amend processes 500 hours
and put new measures in place

Castalia estimate

IPONZ time to notify and guide 300 hours
applicants on amended
requirements

Castalia estimate

IPONZ time to train staff on new 200 hours
processes and measures

Castalia estimate

Additional administrative time — ongoing costs

IPONZ time to review DoO for 0.25 hours 15 minutes per application, just DoO section of application
completeness per
application
IPONZ time to publish DoO 0.25 hours 15 minutes per application
information on website per
application
IPONZ time to consider using 0.5 hours 30 minutes per application
third party assertions in per third
examination reports party
assertion
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IPONZ reduced time to research
a specification’s origin,

-0.25 hours Patent examiners save 15 minutes, on average, by not having
per to conduct initial research on the origin (some examiners

including whether it contains application would not need to anyway)
taonga or matauranga Maori
IPONZ time to deal with 16 hours 2 days
applicant examination report per report
disputes dispute
IPONZ time to deal with public 16 hours 2 days
opposition to acceptance per public
opposition
PMAC time to consider and 3 hoursper 3 hours to consider and develop advice
develop advice for patents with application
taonga with taonga

Additional compliance time — ongoing costs

NZ patent applicants time 5 hours per  Castalia estimate: 1 hour less research time than the 2018

researching source and fixing application model—the treaty gives the option to declare the source is

failures of incorrect information unknown, so applicants may take less time researching. Plus 1
hour to fix on average across all applications

NZ applicants patent attorney 1 hour per Same as 2018 model

time application

NZ applicants time to amend 2 hours per  Castalia estimate

application, argue against examination

examination report, or have a report

hearing dispute

NZ applicants time to file 4 hours per  Castalia estimate

counterstatement and amend public

application opposition

Patent quantities

Patent annual growth rate 3.162% Average of the past 5 years
Percentage of patents that use 20% Assumed % of patents that involve GR or TK for GR
GR or TK
Third party assertions
Annual number of third-party 5 per year IPONZ information. There are 3 to 5 assertions per year
assertion submissions
Increase in third party assertion 100% Castalia estimate
submissions with treaty
Annual increase in third party 5 per year Annual number x % increase

assertions

Applications with taonga

Annual number of applications 27 per year 2023 study identified 270 current patents with taonga

with taonga species. Assuming these were given over 10 years (no per
year figure); Table 1
https://onlinelibrary.wiley.com/doi/10.1111/jwip.12292?af=R

Increase in recognised 20% Castalia estimate

applications with taonga with
treaty
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Annual increase in applications
with taonga

5 per year Annual number x % increase

Examination report disputes

Annual number of examination

10 per year IPONZ information. There are a low number of disputes each

report disputes year

Increase in examination report 20% Castalia estimate

disputes with treaty

Annual increase in applicant 2 per year Annual number x % increase

examination report disputes

Public oppositions

Annual number of public 100 per 1234 in Australia between 2004 and 2016, scaled down for
oppositions to application year New Zealand

acceptance

Increase in public oppositionsto 5% Castalia estimate

application acceptance with

treaty

Annual increase in public 5 per year Annual number x % increase

oppositions to application
acceptance
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