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DEVELOPING A WHOLE-OF-GOVERNMENT STRATEGY FOR ‘WAI
262

Proposal

1.

| propose that we develop a whole-of-government strategy to address the
issues raised in the Wai 262 claim.

Executive Summary

2.

The Wai 262 claim was filed in the Waitangi Tribunal in 1991. The claimants
sought to establish who, if anyone, owns or controls matauranga Maori
(Maori traditional knowledge), traditional artistic and cultural expressions,
the unique characteristics of indigenpus flora and fauna, and New Zealand’s
natural environment more genetaily.

In 2011, the Waitangi Tribunal released its report (the Wai 262 report),
which recommended changes to the Crown’s laws, policies and practices
relating to intellectual* propenrty, indigenous flora and fauna, resource
management, canservation, the Maori language, arts and culture, heritage,
science, education, health, and the making of international treaties and
other instruments.

The Crown has not made any formal response to the Wai 262 report.

A number of existing or upcoming work streams will require the Government
to take a position on key Wai 262 issues in the near future. These include
the Copyright Act review, the Haka Ka Mate Attribution Act review, the
comprehensive review of the resource management system, the
government’s response to the Supreme Court decision in Ngai Tai ki Tamaki
Tribal Trust v Minister of Conservation regarding the strength of section 4 of
the Conservation Act, the Plant Variety Rights Act review, the National
Policy Statement on Indigenous Biodiversity, the Biodiversity Strategy, free
trade agreements and the wider Trade for All agenda.

| propose that the Government takes a proactive approach to determining
an agenda to progress matters relating to Wai 262 and matauranga
Maori. Given the time that has passed since the report was released, | do



not recommend that the Government formally respond to each of the
Waitangi Tribunal recommendations. However, | do consider that there is
an advantage in setting out a Government programme of action to address
Wai 262 and matauranga Maori issues against the backdrop of current
policy settings such as the progressive trade agenda, accelerating Maori
development and implementing the Living Standards framework.

This paper:

e details the Crown'’s current approach to Wai 262 and the problems:this
has resulted in;

¢ proposes that | lead the development of a whole-of-government strategy
to address the issues raised in the Wai 262 claim, andghat, l\report back
to Cabinet in November 2019 with a proposed strategy for consideration
and approval;

» seeks in-principle decisions to establish groups-ef Wai 262 portfolio
Ministers on the basis of the following foqu_s@méeé:

i. Focus Area 1: Taonga works and rﬁéfauranga Maori —
Portfolios with strong links torstabnga works, te reo Maori or
matauranga Maori;

ii. Focus Area 2: Taonga -'§¢p§cies and matauranga Maori -
Portfolios with strong-linksto taonga species, the environment
and méatauranga Magri;

ii. Focus Area 3,;_:._]"hternational indigenous matters — Portfolios
with stronginks to international indigenous matters;

e seeks an,in=principle decision to establish a Ministerial oversight group
to oversee'the work, address key issues and manage high-level Maori-
Crown elationships; and

. se'éks:-au*thority to undertake targeted engagement with key Maori groups
rand individuals with interests in Wai 262.

Background

8.

Wai 262 was the Waitangi Tribunal's first ‘whole-of-government’ inquiry.
The claim was lodged in 1991 by six claimants on behalf of themselves and
their iwi: Ngati Wai, Ngati Kuri, Te Rarawa, Ngati Porou, Ngati Kahungunu
and Ngati Koata.

The claimants sought to establish who, if anyone, owns or controls
matauranga Maori (Maori traditional knowledge), traditional artistic and
cultural expressions,! the unique characteristics of indigenous flora and

1 The Waitangi Tribunal called these “taonga works”, which it defined as tangible and intangible
expressions of matauranga Maori that relate to or invoke ancestral connections, contain or



fauna,? and New Zealand'’s natural environment more generally. Although
the claim was lodged by specific claimants, it has come to represent the
aspirations of ‘iwi katoa’ to manage and control their matauranga and
taonga. Similar issues have also been raised over the years by Maori in
other forums.3

10.In 2011 — 20 years after the original claim was filed — the Waitangi Tribunal
released its report entitled ‘Ko Aotfearoa Ténei: A Report into. Claims
Conceming New Zealand Law and Policy Affecting Ma&ori| Culture and
Identity’ (the Wai 262 report). The Wai 262 report recommended changes
to the Crown’s laws, policies and practices relating to intellectual property,
indigenous flora and fauna, resource management, conservation, the Maori
language, arts and culture, heritage, science, education, health, and the
making of international instruments. The Waitangi Tribunal has said that the
objective of many of the proposed reforms ‘was to establish genuine
partnerships — including through the creation of new partnership bodies — in
which the interests of Maori and other.New Zealanders are fairly and
transparently balanced.

11.Appendix 1 is a summary of the'key findings of the Wai 262 report.
Appendix 2 is a summary of the Crown’s progress in implementing the Wai
262 recommendations, as included in my 2017/18 report under section 8l of
the Treaty of Waitangi Act 1975.4

12.The Crown has notimade any formal response to the Wai 262 report. Nor
has it discussed with the claimants, or iwi’lhapl more generally, what steps
the Crown shouldtake in response to it as a whole.

13.Waitangi Tribunal recommendations are not legally binding. However, the
Crown doés have a positive duty to act in good faith, fairly, reasonably and
honourably ‘towards its Treaty partner (the partnership principle). The
partnership principle requires the Crown to have regard to any relevant
Waitangi Tribunal recommendations when making decisions relevant to
those recommendations.

14.The Wai 262 report is directly relevant to key Government priorities like
building a closer partnership with Maori and improving how the public sector
responds to Maori issues. The Waitangi Tribunal provides extensive

reflect traditional narratives or stories, possess mauri and have living kaitiaki in accordance with
tikanga Maori.

2 The Waitangi Tribunal called “taonga species”, which it defined as the species over which
whanau, hapl or iwi claim kaitiakitanga (guardianship) obligations, and whose basis, history
and content are set out in matauranga Maori.

3 These include the Convention on Biological Diversity, the Mataatua Declaration on Cuitural
and Intellectual Property Rights of Indigenous Peoples, the United Nations Declaration on the
Rights of Indigenous Peoples, the World Intellectual Property Organization’s Intergovernmental
Committee on Intellectual Property and Genetic Resources, Traditional Knowledge and
Folklore, and the United Nations Human Rights Council's Expert Mechanism on the Rights of
Indigenous Peoples.

4 Section 8| of the Treaty of Waitangi Act 1975 requires me to report to the House each year
on the progress that the Crown is making in the implementation of Waitangi Tribunal
recommendations.



guidance in the report on how the Crown could take a Treaty-based
approach to establishing partnership mechanisms that enable appropriate
levels of shared decision-making on important issues.

15.In the chapter on te reo Maori, for example, the Waitangi Tribunal found that

te reo Maori is a taonga, the survival of te reo Maori is of paramount
importance, and this means that the Crown has a significant obligation as a
Treaty partner to protect te reo Maori. Te Ture md Te Reo Maori Act 2016
and the establishment of Te Whare o te Reo Mauriora reflects the intent of
a partnership approach to reo revitalisation.

16.Addressing issues raised in Wai 262 would also contribute to, wider

Government priorities, such as: building a productive, sustainablesand
inclusive economy; open, transformative and compassionate government;
valuing who we are as a country; and creating an internationatl, reputation
we can be proud of. Progressing these issues will help us/meet.our pledge
to be accountable as the Government to Maori and all New Zealanders more
broadly. d

The Crown’s current approach to Wai 262

17. Although the Crown has made some progre§s-on issues related to Wai 262
(often through the Treaty settlement process),it has not sought to directly
address the key issues underlying the Wai'262 claim in the 27 years since
it was made. These include questions*about who has the right to make
decisions, or participate in decisions, that affect matauranga Maori, taonga
works, taonga species and New Zealand’s natural environment.

18.The Crown does not have an“éxpress strategy for approaching the issues

raised in the Wai 262 repert ar'coordinating work streams related to it. There
is therefore significantwariance between the way agencies and portfolio
Ministers are approaehing Wai 262 issues. Greater co-ordination and
coherence would=support the Crown in having a consistent approach and
meeting its obligations.

19. Appendix, 3 sets out the governance arrangements established by the

previous ‘Government in 2010 for responding to the Wai 262 report [DOM
Min (10).10/2; Cab Min (10) 24/5 refers]. These governance arrangements
fell imto abeyance some years ago. Coordinated government action in
response to Wai 262 is unlikely to occur unless some sort of governance
stfucture is re-established.

20.1n my view, the current approach is not delivering satisfactory outcomes for

Maori or the Crown. Agencies are managing the Crown’s response to the
Wai 262 report largely in the absence of clear and coordinated direction from
Ministers. Among other things, the current approach has resulted in:

¢ uncertainty about whether agencies have authority to develop policy in
Wai 262 policy areas;
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agencies not responding to the Wai 262 report at all, or responding in an
uncoordinated, ad hoc manner rather than strategically and on the basis
of high-level partnership principles;

difficulty in seeking protections for matauranga Maori and taonga works
internationally, in the absence of a domestic regime;

kaitiaki Maori who have kaitiaki obligations in respect of their taonga but
face significant legal, social and practical limitations on their ability to
discharge those obligations;

continued misuse of matauranga Maori, taonga works and taonga
species, often because people do not know how to us- them
appropriately;

missed opportunities to use matauranga Maori, taonga works.and taonga
species in socially, culturally and economically beneficial ways because
people do not know who to contact to ensure their proposed use is
appropriate and permissible;

a perception that the Crown does not value matauranga Maori or taonga
Maori; and

anger and frustration among Maori that'the Crown has not ‘fronted up’
on these issues, leading to a loss ofimana for, and trust in, the Crown.

. The lack of traction on Wai 262 preceded the mandate of our Government.
It is incumbent on us to ensure that our approach is the result of deliberate
and informed Cabinet decisions'that provide us with a coherent strategy in
this area. We have an opportunity to establish clear priorities and sequence
our efforts to deliver improved progress and outcomes alongside Maori.

Developing a whole-of-government strategy for Wai 262

22.| propose that.we develop a whole-of-government strategy to address the

issues raised-in the Wai 262 claim that aligns with the Government's
priorities.~| intend to report back to Cabinet in November 2019 to seek
approval for the proposed strategy.

23, anticipate that the proposed strategy would include:

a high-level organising framework that enables the Crown to organise
and coordinate its response across the numerous portfolio issues raised
in the Wai 262 claim (see paragraphs 24-27 below);

a Proposed Plan of Action for each focus area that details:
i. the key Crown objectives for the focus area;

ii. the overarching principles that will guide the Crown’s work in the
focus area, including how the partnership principles recently



considered by Cabinet [MCR-19-MIN-0003; CAB-19-MIN-0077
refer] might be applied;

iii. a proposed approach for prioritising, sequencing and coordinating
key focus area work streams; and

iv. a proposed operating and governance model for each Ministerial
focus group;

¢ the proposed functions of the Ministerial oversight group (see paragraphs
26-27 below); and

e an engagement plan and communications strategy detailing how the
Crown will engage with Maori and the wider public on each focus area’s
Proposed Plan of Action and on the higher-level issues the Ministerial
oversight group is considering.

Ministerial focus groups

24.There are a number of Ministers with a portfolio interest in Wai 262. |
propose that Cabinet make in-principle decisions to establish three
Ministerial focus groups as follows:

Focus Area

Portfolios

Ministers

Wai 262 Chapters

Taonga works
and
matauranga
Maori

Focus Area 1:

Minister for Arts, Gulture
and Heritage

Associate Minister of
Education (Maori
Education)

Associate Minister for
Aris, Culture and Heritage

Minister for Maori
Development; Minister of
Local Government

Minister of Internal Affairs

Minister of Commerce
and Consumer Affairs;
Minister of Broadcasting,
Communications and
Digital Media

Minister of Statistics

Rt Hon Jacinda Ardern

Hon Kelvin Davis

Hon Grant Robertson

Hon Nanaia Mahuta

Hon Tracey Martin

Hon Kris Faafoi

Hon James Shaw

Chapter 1
(Taonga Works and
Intellectual Property)

Chapter 5
(Te Reo Maori)

Chapter 6

(When the Crown
Controls Matauranga
Maori)

Taonga
species and
matauranga
Maori

Focus Area 2:

Minister of Energy and
Resources; Minister of
Research, Science and
Innovation

Minister of Health

Hon Dr Megan Woods

Hon Dr David Clark

Chapter 2

{Genetic and
Biological Resources
of Taonga Species)




Minister for the
Environment

Minister for Maori
Development; Minister of
Local Government;
Associate Minister for the
Environment

Minister of Commerce
and Consumer Affairs

Minister for Climate
Change

Minister of Conservation

Hon David Parker

Hon Nanaia Mahuta

Hon Kris Faafoi

Hon James Shaw

Hon Eugenie Sage

Chapter 3
(Relationship with the
Environment)
Chapter 4

(Taonga and the
Conservation Estate)
Chapter 7

(Rongoa Maori)

Focus Area 3:

International
indigenous
matters

Minister of Foreign Affairs

Minister for Trade and
Export Growth

Minister for Maori
Development

Minister of Commerce
and Consumer Affairs

Minister for Climate
Change

Rt Hon Winston Peters
Hon David Parker

Hon Nanaia Mahuta

Hon Kris Faafoi

Hon'James. Shaw

Chapter8
(The Making of
International
Instruments)

25.Each Ministerial focus group will ultimately be responsible for monitoring the
implementation of an integrated work pregramme on Wai 262 issues within
their focus area, and across focus.areas where appropriate. Although my
thinking may change after the targeted engagement, at this stage |
anticipate that the Proposed Plan of Action for each Ministerial focus group
would constitute the .Crown's contribution to a potential Maori/Crown
integrated work programmie that specifies (among other things) what Maori
and the Crown will €ach do to implement the programme in partnership.

Ministerial oversight group

26.Given the breadth of portfolios involved, | also propose that Cabinet make
an in-principle decision to establish a Ministerial oversight group to:

oversee the government’s high-level response across Wai 262;

o 'assist Ministers coordinate within and across the focus areas;

¢ determine the Crown'’s approach to high-level and cross-cutting issues;

and

¢ determine the high-level approach to Maori-Crown relationships across

Wai 262.

27.1 propose the following Ministers be included in this group:

Ministerial Oversight Group

Portfolios

| Ministers

‘ Wai 262 chapters




Prime Minister Rt Hon Jacinda Ardern Chapter 9

Deputy Prime Minister Rt Hon Winston Peters | (Conclusions,

Minister for Maori C Relations: | Hon Kelvin Davi summary of

Y m;\s er h(?tr' aori Crown Relations: | Hon Kelvin Davis recommendations
€ Arawnili and how to ‘perfect’

Minister of Energy and Resources; | Hon Dr Megan Woods the Treaty

Minister of Research, Science and partnership)

Innovation

Minister of State Services Hon Chris Hipkins

Minister for Treaty of Waitangi Hon Andrew Little

Negotiations

Attorney-General Hon David Parker

Minister for Maori Development Hon Nanaia Mahuta

Minister of Commerce and Hon Kris Faafoi

Consumer Affairs '

Benefits and opportunities from developing the'sttategy

28.1n light of the existing and upcoming wark streams related to Wai 262

mentioned in paragraph 29 below, and the,three-day Nga Taonga Tuku lho
Conference on Maori Intellectual and, “*Gultural Property Rights held in
September 2018, | anticipate that there will be renewed calls in 2019 for the
Crown to engage with Maori,oh/the Wai 262 report.® Developing the
strategy will enable us to front-faot the real issues underlying these work
streams and address them‘“in-a coordinated and holistic way. It will also
enable Ministers to better, coordinate them, schedule public engagements
and approach cross-pertfolio issues in a consistent manner.

29.The strategy willbring greater clarity and leadership to a number of existing
or upcomingwaorkstreams that have clear implications for the Government'’s
position on Several key Wai 262 issues. These work streams are detailed
in Appendix 4. They include the Copyright Act review, the Haka Ka Mate
Attributien™ Act review, the comprehensive review of the resource
management system, the government’s response to the Supreme Court
decision in Ngai Tai ki Tamaki Tribal Trust v Minister of Conservation
regarding the strength of section 4 of the Conservation Act,® the Plant
Variety Rights Act review, the National Policy Statement on Indigenous
Biodiversity, the Biodiversity Strategy, free trade agreements and the wider
Trade for All agenda.

30.The strategy will provide a framework for conversations on Wai 262 and

matauranga Maori to take place and give agencies a mandate to proactively

5 On 4 March, the organisers of the Nga Taonga Tuku Iho Conference presented me with the
communiqué from the conference. It lists a call for the Crown to: elevate its response to address
overarching issues rather than the detail of each Wai 262 chapter; develop a policy on the role
of government in taonga Maori, including matauranga Maori; review intellectual property laws
to ensure they are Treaty of Waitangi compliant; begin discussions to develop new norms and
standards to protect taonga Maori; establish a Maori advisory group to work with Ministers and
officials; and resource M&ori to actively participate in relevant national and international fora.

6 Section 4 of the Conservation Act requires the Act to be “interpreted and administered as to
give effect to the principles of the Treaty of Waitangi”.



engage with Maori on a range of Wai 262 issues that are impacting on the
economic, trade, development, research and innovation opportunities.

31.The strategy would also:

align with a number of Maori-Crown work streams already underway,
including the development of the Maori-Crown engagement guidelines,
the new mechanisms for kaupapa inquiries and the State Sector Act
reforms;

provide a more enabling environment for progressing Wai 262-related
work streams and better strategic oversight of the priority, sequencing
and funding of the work; and

enable the Government to facilitate kdrero on matauranga Maori.and Wai
262 and form meaningful partnerships with Maori to take this kaupapa
forward.

Benefit of using both Ministerial focus groups and a.Ministerial oversight
group

32.Using both Ministerial focus groups and a Ministerial oversight group will
facilitate conversations on the Waitangi Tribunal's detailed findings and
recommendations alongside a higher-level conversation about the
underlying and cross-cutting issues intWai 262. It will enable us to strike a
balance between the need to:

avoid impeding the ability of.the Crown and Maori to make immediate
progress on existing issues‘and work streams where it makes sense to
do so;

acknowledge and utilise the guidance the Waitangi Tribunal provided the
Crown and Maori+in the Wai 262 report, including its findings and
recommendations. The Tribunal report provides a good level of clarity,
focus and direction across a number of the most critical issues for
matauranga Maori and other issues underlying the Wai 262 claim. The
Ministerial focus groups will enable Ministers and officials to examine the
Wai_262 findings and recommendations in detail and to develop
alongside Maori an integrated work programme for each focus area; and

facilitate a higher level conversation between Maori and the Crown
(acting through the Ministerial oversight group) about:

i. the key underlying and cross-cutting issues raised in the Wai 262
claim; and

ii. related issues, like whether Crown should develop a broader policy
on matauranga Maori in partnership with Maori.

33.Examples of some of the high-level issues the Ministerial oversight group
would need to consider are those identified by the Waitangi Tribunal in
Chapter 9 of the report. These include:



o the need to move beyond the Treaty settlement process to a forward-
looking partnership focused on ongoing relationships;

o the need to take a more holistic view to the protection of matauranga
Maori and taonga, and the role of kaitiaki, across te ao Maori as a whole
rather than the current de facto ‘settlement by settlement’ approach;

¢ the need for principles like whanaungatanga and kaitiakitanga to be more
widely understood and more widely incorporated into national life,
including through more effective partnerships between Maori and local
government authorities in resource management and decision-making;
and

e the need to ‘perfect’ the Treaty partnership by viewing it as a relationship
of equals looking forward to a shared future rather than to the.grievances
of the past.

34.The Ministerial oversight group could also be used to provide oversight to
similar whole-of-government processes, like the development of a National
Plan of Action for the United Nations Declaration onthe Rights of Indigenous
Peoples [MCR-19-MIN-0003; CAB-19-MIN-0077.refer].

Next steps

35.1 propose the following next steps before.the November 2019 report back to
Cabinet:

Steps Indicative
timeframe

I meet with Wai 262 claimants groups to inform them | April 2019
of the decisions in this'Cabinet paper

| release a formal Crown statement about the
importance. of the Wai 262 claim and the Waitangi
Tribunal .repert, and the decisions in this Cabinet
paper

Agencies plan targeted engagement and prepare | April — May
draft a Proposed Plan of Action for each focus area

Officials brief Wai 262 Ministers June
Targeted engagement July — August
Briefing to Wai 262 Ministers September
Report back to Cabinet November

36.Te Puni Kokiri officials will work with relevant agencies to develop proposals
for how we should approach the issues set out in the Wai 262 claim within



and across the focus areas and through a Ministerial oversight group. This
will include the development of a Proposed Plan of Action for each focus
area and the intended initial priorities and focus of the proposed Ministerial
oversight group.

37.1 will convene, as necessary, discussions between Ministers comprising
each in-principle Ministerial focus group and the oversight group on the
advice received.

38.1 and/or my officials from Te Puni Kokiri, with the assistance of officials from
relevant agencies, will undertake targeted engagement with key Wai 262
groups and individuals. On the basis of these discussions, | will provide
advice to Cabinet on the draft strategy.

39.Given that the proposed Ministerial focus groups are only in-prifieiple, | do
not propose that we have formal meetings. Final recommendations on the
participating Ministers and governance arrangements will be covered in my
November 2019 report back to Cabinet. Until then, decisions will be sought
from the proposed focus group Ministers through briefings from Te Puni
Kakiri, prepared in collaboration with relevant agencies.

Targeted engagement

40.The extensive scope of Wai 262 means-there is a wide range of potential
Maori partners and interest groups who.may be difficult to identify and
engage with, both across Wai 262 and on particular issues. We will need to
tailor our approach and engagement mechanisms in different areas, in
accordance with the relevant relationships, issues, interests and contexts.

41.1 recommend that the. first.stage of developing a proposed government
strategy should include targeted engagement. The targeted engagement
will enable government to seek views on:

s how the Crown proposes to organise itself (i.e., the proposed Ministerial
oversight.group and Ministerial focus groups);

o the sorts of matters that should be considered by the Ministerial focus
groups and the Ministerial oversight group; and

o ‘matters that might be included in the Proposed Plans of Action.

42 Likely target groups will be Wai 262 claimant groups, Maori technical
experts, relevant statutory Maori advisory boards, iwi leaders, the
Federation of Maori Authorities, the Maori Council and subject specialists.

43.As well as seeking views on the matters in paragraph 41 above, the targeted
engagement will enable the Crown to invite views on how Maori might
engage with the Crown’s proposed organisational structure and organise
themselves in relation to Wai 262 issues.

44.There are many possible ways Maori might engage with the Crown on these
issues, including through the establishment of a Maori advisory group or



groups to advise the Ministerial focus groups and oversight group. | will
update Cabinet with options for this future engagement in my November
2019 report back. Maori are likely to need some time after the November
2019 report back to confirm how they want to engage with the Crown on this
kaupapa. My report back to Cabinet may include recommendations on
interim arrangements to facilitate engagement with Maori before Maori
confirm how they intend to engage on a longer-term basis.

Status of existing Wai 262-related work

45.The existing work streams in Appendix 4 will need to be brought within the

ambit of the Wai 262 strategy work, in line with its purpose of taking a holistict
and coordinated approach to Wai 262. What this means for eagh, work
stream, and how each existing work stream should be taken into, acéount
within the proposal for its focus area, will vary. In some cases, it*‘may be
appropriate for specific work to be put on hold pending targeted éngagement
in the context of its relevant focus area. In other cases, it'will’be important
that work continue without significant disruption (fersexample, due to
international obligations). The proposed approach te“each current work
stream will form a key part of officials’ initial briefings-to Ministers seeking
approval to begin the targeted engagement.

Risks

46.There are risks associated with any Crown'response to the Wai 262 report.
Discussions on the issues raised inthe Wai 262 claim will involve questions
about tino rangatiratanga and_Kaitiakitanga over culture, knowledge and
natural resources, the relationship between tino rangatiratanga and
kawanatanga, and the interface/between tikanga and te ao Maori and New
Zealand’s laws, policies andwpractices. This is an area of high importance
to many people where 'emotions run high. The Crown will need to ensure
that it takes the time.to:engage, listen and understand before making any
final decisions, and ensure that its public messaging on process, scope and
timing is cleary :

47.Although the above risks are significant, we must weigh them against the
greatertisks associated with doing nothing. | have come to the view that
developing "a whole-of-government strategy for Wai 262 is in the best
inferests of Maori, the Crown and New Zealand as a whole. It will build on
the progress we are making in relation to the Wai 262 recommendations on
te reo Maori and intellectual property.

48.The existing and upcoming government work streams detailed in Appendix
4 will require New Zealanders to grapple with the issues raised in the Wai
262 claim. The role of this government should be to co-lead that
conversation alongside Maori, both domestically and internationally.

49.There are also risks associated with the specific approach | am proposing
in this paper. Maori interest groups may expect a more collaborative and
partnership-oriented government response from the outset, and may



respond adversely to the government taking time to develop its response
(albeit informed by targeted engagement with key Maori interest groups).

50.However, it is reasonable for the Crown as a Treaty partner to determine
how it organises itself regarding Wai 262 and to propose approaches to
Maori. Any government decision to organise itself around three focus areas
does not compromise our ability to adopt collaborative and partnership
responses with Maori on Wai 262 issues within and across those focus
areas. Nor will the Proposed Plans of Action bind the Crown to a particular
course of action. As with the above risk, our messaging will be key to
managing this risk.

Consultation

51.In the preparation of this paper, Te Puni Kokiri consulted with the-Office of
Maori Crown Relations: Te Arawhiti, the Crown Law Office;th€ Ministry of
Business, Innovation and Employment, the Ministry of Culture and Heritage,
the Depariment of Conservation, the Ministry for the. Environment, the
Environmental Protection Authority, the Ministry of Health, the Department
of Internal Affairs, the Ministry of Foreign Affairs;and.Trade, the Ministry of
Education and the State Services Commission: The Department of Prime
Minister and Cabinet was informed.

52.1 have consulted with the Prime Minister;xthe Minister of Arts, Culture and
Heritage, the Minister of Foreign Affairs, the Minister for Maori Crown
Relations: Te Arawhiti, the Associate Minister of Education, the Minister for
Treaty of Waitangi Negotiations, the Minister of State Services, the Attorney-
General, the Minister for the Enviconment, the Minister for Trade and Export
Growth, the Associate Minister for Maori Development, Minister of
Commerce and Consumer-Affairs, the Minister of Internal Affairs, the
Minister of Energy and ‘Resources, the Minister of Research, Science and
Innovation, the Minister of Health, the Minister of Conservation.

Financial Implications

53.Financial implications associated with the proposals in this paper will be met
from withiniexisting baselines. Financial implications of any proposed next
steps following the report back to Cabinet in November 2019 will be
addressed in that paper.

Legislative Implications
54.None.
Impact Analysis

55.There are no regulatory proposals in this paper so an impact analysis has
not been prepared.

Human Rights



56.The proposals in this paper are not inconsistent with the New Zealand Bill
of Rights Act 1990 or the Human Rights Act 1993.

57.International human rights and indigenous rights bodies are monitoring the
Crown’s approach to Wai 262.7

58.The theme of the United Nations Permanent Forum on Indigenous Issues in
April 2019 is traditional knowledge generation, transmission and protection,
so many of the issues underlying the Wai 262 claim are likely to be raised *
in there.

Publicity

59. After meeting with Wai 262 claimant representatives to inform them of the
decisions in this paper, | intend to release a press statemént:

¢ acknowledging the importance of the issues covered by the Wai 262
claim and Waitangi Tribunal report for Maori, thesxgovernment and the
nation:; -

o acknowledging the claimants and others who have worked on these
issues domestically and internationally;

¢ publicising the Crown’s decision te et.xa-m-'ine:

i. the connection between thedssues raised in the Wai 262 claim and
existing and future government work;

ii. how the Crown should 0_nganise itself to facilitate consideration of the
issues raised in the Wai-262 claim and engagement with Maori;

e clarifying that:

i. the governmentiis doing this as a preliminary step before it makes
any decisions on next steps for Wai 262;

ii. the goverment will undertake targeted engagement with key Wai
262 greups and individuals seeking their views on the proposed
approach, how Maori might engage with that approach and potential
work streams; and

ili. existing government work streams that have a connection with Wai
' 262 will continue in the meantime.

Proactive release

60.1 recommend that this paper be released, with any necessary redactions,
once | have released the press statement.

Recommendations

61.1 recommend that the Committee:

7 For example, in 2017 the Committee on the Convention on the Elimination of All Forms of
Racial Discrimination issued a concluding observation asking New Zealand to report on its
progress in implementing the Wai 262 recommendations. We provided this report in August
2018.



1. Note that the Waitangi Tribunal released its report entitled ‘Ko Aotearoa
Ténei: A Report into Claims Concermning New Zealand Law and Policy
Affecting Maori Culture and ldentity’ in 2011 (the Wai 262 report);

2. Note that the Wai 262 report:

a. recommended changes to the Crown’s laws, policies and practices
relating to intellectual property, indigenous flora and fauna, resource
management, conservation, the Maori language, arts and culture,
heritage, science, education, health, and the making of international
instruments;

b. provides extensive guidance on how the Crown could take a Treaty-
based approach to establishing partnership mechanisms thatenable
shared decision-making on important issues;

3. Note that:

a. although the Crown has made some progress on-Wai 262-related
issues, it has not sought to directly address the Key issues underlying
the Wai 262 claim in a coordinated way:since.it was made in 1991;

b. the Crown has not made any formal response to the Wai 262 report
or discussed with the claimants,.or, iwi’/hapi more generally, what
steps the Crown should take insresponse to it as a whole since it was
released in 2011;

4. Note that:

a. a number of upcoming work streams will require the Crown to take a
position on key ‘Wai 262 issues in the near future, including the
Copyright Aet review, the Haka Ka Mate Attribution Act review, the
comprehensive review of the resource management system, the
government’s response to the Supreme Court decision in Ngai Tai ki
Tamaki Tribal Trust v Minister of Conservation regarding the strength
of section 4 of the Conservation Act, the Plant Variety Rights Act
review, the National Policy Statement on Indigenous Biodiversity, the
Biodiversity Strategy, free trade agreements and the wider Trade for
All agenda;

b. addressing issues in the Wai 262 report will contribute to wider
Government priorities such as: building a closer partnership with
Maori; improving how the public sector responds to Maori issues;
building a productive, sustainable and inclusive economy; valuing
who we are as a country; and, creating an international reputation
we can be proud of;

5. Agree that the Minister for Maori Development will develop a proposed
whole-of-government strategy to address the issues raised in the Wai
262 claim in consultation with the Ministers named in the below
Ministerial groups and report back to Cabinet in November 2019 to seek
approval for the proposed strategy;



6. Agree in-principle that this strategy include:

a. establishing three Ministerial focus groups as follows:

Focus Area

Portfolios

Ministers

Wai 262 Chapters

Focus Area 1:

Taonga works
and
matauranga
Maori

Minister for Arts, Culture
and Heritage

Associate Minister of
Education (Maori
Education)

Associate Minister for
Arts, Culture and Heritage

Minister for Maori
Development; Minister of
Local Government

Minister of Internal Affairs

Minister of Commerce
and Consumer Affairs;
Minister of Broadcasting,
Communications and
Digital Media

Minister of Statistics

Rt Hon Jacinda Ardern

Hon Kelvin Davis

Hon Grant Robertson

Hon Nanaia Mahuta

Hon Tracey Martin
Hon Kris Faafoi

Hon, ;émes Shaw

Chapter 1
(Taonga Works and |
Intellectual
Property)

Chapter 5

(Te Reo Méaoni)*
Chapter 6"
(WhentheCrown
Controls

Matauranga Maori)

Focus Area 2:

Taonga
species and
matauranga
Maori

Minister of Energy and
Resources; Minister of
Research, Science and: *
Innovation

Minister of Health

Minister for the
Environment

Minister forMaori
Development; Minister of
Local Government;
Asspciate Minister for the
Environment

Minister of Commerce
and Consumer Affairs

Minister for Climate
Change

Minister of Conservation

sHon Dr Megan Woods

Hon Dr David Clark
Hon David Parker

Hon Nanaia Mahuta

Hon Kris Faafoi
Hon James Shaw

Hon Eugenie Sage

Chapter 2
(Genetic and
Biological
Resources of
Taonga Species)
Chapter 3

(Relationship with
the Environment)

Chapter 4
(Taonga and the
Conservation
Estate)

Chapter 7
(Rongoa Maori)

Focus Area 3:

International
indigenous
matters

Minister of Foreign Affairs

Minister for Trade and
Export Growth

Minister for Maori
Development

Minister of Commerce
and Consumer Affairs

Minister for Climate
Change

Rt Hon Winston Peters
Hon David Parker

Hon Nanaia Mahuta

Hon Kris Faafoi

Hon James Shaw

Chapter 8
(The Making of
International
Instruments)

b. establishing a Ministerial oversight group as follows:




Te Arawhifi how to ‘perfect’ the
Minister of Energy and Resources; Hon Dr Megan Woods Treaty partnership)
Minister of Research, Science and

Innovation

Minister of State Services Hon Chris Hipkins

Minister for Treaty of Waitangi Hon Andrew Little

Negotiations

Attorney-General Hon David Parker

Minister for Maori Development Hon Nanaia Mahuta

Minister of Commerce and Consumer | Hon Kris Faafoi

Affairs

7. Note that:

a. the proposed Ministerial focus groups will'notbe formally established
until after my November 2019 report back to Cabinet;

b. my report back will include recommendations on the governance
arrangements for these Ministerial focus groups and confirmation (or
modification) of the participating Ministers;

8. Agree that as part of developing the proposed strategy Te Puni Kokiri
officials will work with officials from the agencies of Wai 262 portfolio
Ministers to co-ordinate.advice to the Minister for Maori Development
and relevant Wai 262 portfolio Ministers on how the government should
approach Wai 262.and matauranga Maori in relation to three focus areas
and the Ministerial'oversight group;

9. Agree that as part of developing the proposed strategy Te Puni Kokiri
officials, with assistance from other agencies, undertake targeted
engagement with key Maori groups and individuals with interests in Wai
262, including Wai 262 claimant groups, Maori technical experts,
relevant statutory Maori advisory boards, iwi leaders, the Federation of
Maori Authorities, the Maori Council and subject specialists; and

10. Delegate to the Minister for Maori Development authorisation to approve

Ministerial Oversight Group

Portfolios Ministers Wai 262 chapters
Prime Minister Rt Hon Jacinda Ardern Chapter 9
Deputy Prime Minister Rt Hon Winston Peters | {(Conclusions,

- I . . . summary of
Minister for Maori Crown Relations: Hon Kelvin Davis

recommendations and

the approach to the targeted engagement, in consultation with Ministers
in the proposed Ministerial oversight group.

Authorised for lodgement

Hon Nanaia Mahuta

Te Minita Whanaketanga Maori
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The

Featured Report

: The Wai 262 report was the Waitangi Tribunal's first whole-of-government report. The process

spanned almost 20 years, reflecting the significant breadth and complexity of the claims.
It has been said that the inquiry was about the place of Maor! culture, Identity and traditional
knowledge in New Zealand’s laws, government policies and practices.?

The Wai 262 claim was lodged in October 1991 by six claimants on behalf of themselves and
their iwi: Ngati Wai, Ngati Kuri, Te Rarawa, Ngati Porou, Ngati Kahungunu and Ngati Koata.
The hearings began in 1995 and the closing submissions were made in 2007,

The Waitangi Tribunal considered that the claim was in essence about who (if anyone) owns

or controls Maori culture and identity.? In particular, the claim sought to establish who owns
or controls:

2 See https:/waltangitribunel.govt.nz/newsKko-aotearoa-tenel-report-on-the-wai-262-clalm-released/

3 Waltang) Tribunal Ko Actearoa T8nel: A Report into Clalms Concerning New Zealand Law and Policy Affecting Maorl Cufture and
Identity: Te Taumate Tuatahi (We! 262, 2011) at 17.



« matauranga M3ori (M3ori traditional knowledge}

« the “tangible products of matauranga Maori" — traditional artistic and cultural expressions,
which the Tribunal called “taonga works”

« the things that are "important contributors to matauranga Maoti” — including the unigue
characteristics of indigenous flora and fauna, which the Tribunal called "taonga species”,
and New Zealand's natural environment mere generally.

The Tribunal released its report in 2011: a comprehensive, two volume account of
the claim and the issues it raised, and the Tribunal's findings on those issues and its
recommendations to the Crown. A summary volume was also released. The report makes

cultural and intellectual property.

a range of specific findings and recommendations relating to indigenous flora, fauna, and AQ)

One of the key cross-cutting themes is the nature of the relationship between the Cr @
and Maori. The report calls on the Crown to accept its role in the preservation and tr Alelg]
of matauranga Maori, and to elevate the Treaty interest to its rightful place, pavin’%w for
the Tresty partnership.! {

Each of the report's eight chapters covers the claimants’ and Crown’s vi i issues,
the Tribunal’s findings on these Issues, and recommendations for the making
recommendations to the Crown, the Tribunal stated that its intentio acilitate a

negotiation between the Crown and M&ori. In the Tribunal’s view,gt “solight to do no more
than to assist the negotiation by demonstrating that it is po; si@ ive realistic and
tangible shape to law and policy reform”* c\

This feature section seeks to provide an overview of indings and recommendations
of the Wai 262 report and what the Crown has d it was released. Itis intended ta
constitute a succinct and frank appraisal of the %ﬁu progress on Wal 262. The feature
section shows that while the Crown has mad ss in several areas, there Is more

work to do. +

The chapter summaries below do \'S/ address the Wai 262 report's high-level

findings on the Maori Crown relationsyp*However, there has been notable movement in

this area. In October 2017, the g nment created a new ministerial portfolic with a focus

on the Maori Crown relati@Q. h &1 percent of all historical Treaty of Waitangi settlements
now compieted, the CrowR, idghifting its focus to what this relationship should look like in

a post-settlement envifgnmeht. This includes ensuring that the strong foundations created

through Treaty s s are maintained and built on, into the future.

Crown Relations: Te Arawhiti undertook an engagement process with
Maort in 201 and Cabinet has now agreed to a set of responsibilities and priority areas

for the sc%o the portfolio. The portfolio encompasses a range of initiatives that provide
leadets dvice and support for the pubtic sector for resetting the Maori Crown relationship.

T des advice specifically on the ways that government should engage with Maori, which
\A bject o findings across all of the Wai 262 chapters in 2018, the Minister for

The Minister T

ri Crown Relations; Te Arawhiti released guidelines for public sector engagement with
dori that aim 1o be effective, efficient and Inclusive.

In seeking to paraphrase and simplify the highly complex material in the Wai 262 report,

this report is likely to omit certain details and matters of nuance. Readers should refer to the
Waij 262 report itself for a more comprehensive account of the claim and the Waitangi Tribunal's
findings and recommendations.

4 Ibld see pp. 700, 715,
5 Ibid, p. 702,



4=

Chapter 1 of the Wai 262 report ;d-':r.?éussed the interface between the obligations of kaitiaki
of taonga works and the Iriellectual property system. Taonga works were described as the
expression of Maori ariisticand cultural traditions, founded in and reflecting the body of
knowledge and understanding known as matauranga Maori. Those who are responsible
for safeguarding taonga works, whether or not they were the original creator, have a
particular relatiuiship to the works: a kaitiaki relationship.

The Waitangi Tribunal's recommendations in Chapter 1included prohibiting the derogatory

or offensive public use of taonga works, taonga-derived works® and méatauranga Maori;
recting @ mechanism by which kaitiaki could prevent any commerclal use of taonga warks

o mitauranga Maori (but not taonga-derived works) unless there had been consultation

and (if appropriate) kaitiaki consent; and establishing an expert commission with adjudicative,

facilitative and administrative functions. The Waitangi Tribunal also recommended that

aregister of taonga works be established and administered by the expert commission,

& The Waitangi Tribunal used ‘taongs works' to describe tangible and intangible expressions of matauranga Maorl that relate to or
invoke ancestral connectlons, and contsin or reflect traditional nerratives or stories. They possess maurl and have living kaltiaki in
accordance with tikanga Meori. The Waltengi Tribunal used ‘taonga-derived works' to describe a work that derives Inspiration from
matauranga Miorl or & taonga work, but does necessarily relate to or Invoke ancestral connections, nor contain or reflect traditional

narratives or stories in any direct way. A taonga-derived work Is identifiably M&eri in nature, but has nelther maud nor living Kaitiakl
in accordance with tikanga Maori.



Progress to date

Prior to 2018, there has been little werk to consider the Tribunal's tacnga works
recommendations. Some protections for taonga works and names have been

progressed on ad-hoc basis through Treaty setilement processes — for example, Q’
protection for the Ka Mate haka, and the name Te Awa Tupua’. However, there @
has not been a policy process to determine whether and how the taonga works

recommendations should be implemented. \OQ

Lack of domestic policy development in this area has left Maon cultural expressions Q,
vuinerable to misuse. Maori have limited legal recourse when this occurs, While A
some taonga works may receive some intellectual property protection — for

example, under the Copyright Act — this protection does not necessarily align @
with tikanga Maori.

.
Misuse of taonga works occurs both domestically and overseas. While thag:}
Government is not able to regulate actvities that occur outside of Ne d,

it has been working to help establish protections for indigenous,r ditional
cultural expressiens In the International intellectual property sysieh Ndbwever, lack
of domestic policy development and consultation with M3ori ga works

has also limited New Zesland’s ability to take an active ro@ in¥ernational
conversations on these issues.

In November 2018, Ministry of Business, Innovati gki!.Employment {MBIE}
released an Issues Paper as part of its review %Copyright Act 1994. One of the
proposed objectives of the review is to en -r@t the copyright regime I1s
consistent with the Crown's obligations e Treaty of Waitangt. The Issues
Paper includes a section on the Trea b@iangl and taonga works, outlining the
Tribunal's Wal 262 recommendaiong. poses launching a new work stream,
alongside the Copytight Act re &Qp ook at developing protection for taonga
works and associated mata dor. The paper asks how the Crown can best
engage with Maori In thigpropdsed policy development process.

)

7 New Zealand has paiticlpatea in the Intergovernmental Committee &n intellectual Property and Genetic Resoutces, Traditional
Krowledge and Folkiore {the IGC) since its establishment In 2000 The IGC is a committee of the World intefleciual Froperty
Organization. a specialised agency of the United Nations The iGC’s mandate is to agree international instruments that will onsure
the balanced and effective protection of geretic resouices. iraditional knowledge and traditional cultural expressions
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Chapter 2 )
The Genetic and Biologiggl"
Resources of Taongq Sgf€cies

-

—

Chapter 2 of the Wai 262 report considerdg tize})récess of research into, and exploitation

of, taonga species. In particular, the cha ter@{éfnines the effect of bioprospecting, genetic
modification and Intellectual property.. ghts — which the Waitangi Tribunal saw as a continuum
from research to commercial explgitatic Jﬂ — on the kaitlaki relationship with taonga species.
The Tribunal considered that where there was a risk that bioprospecting, genetic modification
or intellectual property rights © "tﬂa}affect kaitiaki relationships with taonga species, those
relationships were ehtlt\‘e\?@‘a;easonable degree of protection. What was reasonable was a
matter for case by casgaralysis. However, the Tribunal did not consider it appropriate to see
the kaitiaki relationship.} vith taonga species as one of exclusive ownership other than in rare
and exceptionall cases, like Ngati Koata's refationship with the tuatara.

\7

The Waltansi ?.rh:m-nal’s recommendations on bioprospecting included requiring the Department
of Conséﬁ-{a't’@n to lead the development of a bioprospecting regime that is applicable within
the conservation estate, and expanding the role of the pataka komiti® from an advisory one

B! one ef joint decision-making with the regional conservator.

The genetic modification recommendations included amending the Hazardous Substances and
Hew Organisms (Methodology) Order 1998 so that no automatic privilege is given to physical
risks, amendments to the Hazardous Substances and New Organisms Act to recognise kaitiaki
relationships with taonga species, empowering Nga Kaihautll Tikanga Talao to appoint at least
two members of Environmental Protection Agency itself, and empowering Nga KalhautG
Tikanga Taiao to give proactive advice.

The Waitangi Tribunal’'s recommendations on intellectual property included ensuring matauranga
Maori is a key factor in decisions about patentability, establishing a Maori advisory committee to
advise the Commissioner of Patents, empowering the Commissioner of Patents to refuse patents
that are contrary to ordre public as weill as morality, empowering the Maori advisory committee to
act proactively, establishing a voluntary register of taonga species, imposing a disclosure of

' ' to adrress
on land discussion



owm

orlgin requirement on patent applicants, prohibiting the Commissioner of Plant Variety Rights

from approving a name for a plant variety if it would be likely to be offensive to M3ori, clarifying

that plant varieties must be specifically bred o qualify for a plant varlety right, empowering the

Commissioner of Plant Variety Rights to refuse io grant a plant variety right if the grant would

affect kaitiaki relationships with taonga species, and empowering the patents M&ori advisory

committee to advise the Commissioner of Plant Variety Rights on whether to refuse an application

on the basis that it would affect kaitiaki relationships with taonga species. @Q)

Progress to dote Q}OQ

In 2013, Parliament passed the Patents Act 2013 and the following changes A
were made:

- The Act established the Patents Maon Advisory Committee. The function Q)
the committee 1s to advise the Commissioner of Patents whether a claimed
invention is derived from matauranga Maori or indigenous plants and ﬂ als,
and, if so, whether its commercial exploitation would be contrary t
values. This advice provides patent examiners with important | n

that they may not otherwise have access 10. The commi
been required to provide advice since established in ?i’;

«  The Act provides that the Commussioner of Pate use patents that are

contrary to public order as weil as morality.?

« Implicit in the above changes is that méta@Méon is now a key factor in
the patents decision-making process .

novation and Empioyment (MBIE)
iew of the Plant Variety Rights Act
"in detail the Wai 262 recommendations
Crown's intention to address them as part
jssues raised by Maon dunng MBIE's early

In September 2018, the Ministry of Bu
released an issues paper as parl ®
1987. Part 4 of the issues paper E\M
on plant variety rights and si
of the review, it also cov:@@the

engagement on the %.
Together with the B@Y‘ paper on plant variety rights, MBIE also released s

discussion papﬁx'n whether
ould impose a disclosure of origin requirement on people

the Govemymen
applyinE f&@nt& — another Wal 262 recommendation.

On modification, the Environmental Protection Authority has implemented
s§es under section 6(d) of the Hazardous Substances and New Organisms
14996 that require a case by case approach to decision making mncluding
(zrnsideration of kaitiaki relationships. When the Environmental Protection
uthority was established to replace the Environmental Risk Management
\ Autharity in 2011, statutory requirements and non-statulory praclices were
Qg ) established to allow the participation of Maori and the consideration of M&ori

interests by decision-makers. In implementing section 6(d), the Environmental
Protection Authority actively seeks and considers the views of tangata whenua.

9 “Public arder” Is the English franstation of the French ordre publlc, ts meaning is probably better transtated In
this context as contrary to public policy.
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Chapter 3 of the Wai 262 report focuse on the kaitiaki relationship with the environment
and how this is addressed under New Zesland's resource management laws. The Waitangi
Tribunal considered that the Tiéaw requires the Crown to actively protect the continuing
obligations of kaitiaki tewardsHe environment as one of the key components of te ao
Maori, and that this obiligation cannot be absolved by statutory devolution of the Crown’s
environmental manage'rqjénl powers and functions to local government. The Tribunal further
considered that the d@gree of control exercised by Maori and their influence in decision-
making needeﬂ 1o be resolved in a principled way using the concept of kaitiakitanga. The
exact degt@e e\i ‘control accorded to M3ori as kattlakl was likely to differ widely in different
circumstances, and could not be determined in a generic way.

The Waitangi Tribunal's recommendations In Chapter 3 included reforming the Resource
Management Act 1991 (RMA) so that decision-makers under the Act have to engage with kaitiaki
to aeliver conirol, parinership and influence where each of these is justified; amending the RMA
1o provide for the development of enhanced iwi resource management plans in consultation
with local authorities; amending the RMA's mechanisms for delegation, transfer of powers and
Joint management to remove unnecessary barriers to their use; building Maori capacity to

& participate in RMA processes and in the management of their taonga; and developing national
policy statements on Maori participation in resource management plans and arrangements for
kaitiaki control, partnership and influence on environmental decision-making.



rrogress to dole

The Crown has sought to acknowledge kaitiaki interests and develop partnership
models with M3ori within the natural resource sector since the release of the Wai .
262 report. r\Q)

The Resource Legislation Amendment Act 2017 {"2017 Amendment Act”)

introduced new ways for Maori to have input into council plan-making processes. Q
Councils are now required to provide their draft regional and district plans to iwi (_)
authorities for comment before the plan is notified for public submissions. The ?

council must give iwi sufficient time to respond In their reports under section 32 (\)
of the RMA, councils must also include the advice received from iwi and how the . “‘x
council responded.¥If a council is appointing an independent commissioner, thge Q)

is also a new requirement that councils must consult with m authorities about '
whether to appoint a person who understands tikanga Maori and the persﬁ@tlkv

of local iwi and hapt. If it is determined that the commissioner needs this {
expertise, the relevant iwt must be consulted on the proposed app;int@ '-}

Two alternative plan-making tracks were also provided through & 1

Amendment Act — a collaborative plan-making process and ined plan-

making process. In both, provision is made for Maori interests afid involvement:
-

- Inthe collaborative process, st least one mcim er h collaborative
group must be appointed by wi authormes to‘ﬁe esent the views of
tangata whenua by

« Alleast one member of & review Dgheﬁn ihe collaborative process must
have an understanding of tlkangﬁhﬁorl and the perspectives of tangata
whenua, and must be apPoxK after consultation with m1 authorities.

. Astreamiined planning \cess must not be inconsistent with obligations
under any relevant ivi aticipation legislation or Mana Whakahono &
Rohe agreement lsee below)

The other key char’q“»‘hazﬁe through the 2017 Amendment Act enables any
iwi authority to Initiate's Mana Whakahono & Rohe agreement (section 58L-U)
with the relevan'm Iocai’authority This process enables councils and iwi to come
together to sy e&ﬂhow iwi will participate in resource management planning
processes. Onre l}1e iwi authority has initiated the process, the council must
respofia‘by cenvening a hul within a specified timeframe. The agreement
myEihethen completed within 18 months unless another period is agreed.
ﬁy?ng’aging in plan-making processes in this way, iwi can influence resource

, management outcomes in the region The agreement may include additional

. { natters — such as how iwi will be notified or consulted on resource consents,

and involved in monitoring and other functions, powers or duties. Mana

Whakahono 8@ Rohe 1s not Treaty settiement redress; it is a teol that is available

as of right under resource management legislation.
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Mana Whakahono & Rohe do not limit the content of any iwi participation
legislation or agreements. If dispute resolution has tried and failed to resolve

a dispute that arises during the negotiation of 8 Mana Whakahono & Rohe
agreement, participating authorities (iwi or local government) can approach the
Minister for the Environment The Minister can then appoint (and meet the costs
of} a Crown facilitator, or direct the parties to use a particular alternative dispute
resolution process. Mana Whakahono & Rohe cannot limit any relevant provision
of any iwl participation legislation or Treaty settlements.

The Ministry for the Environment is supporting the development of Mana
Whakahono & Rohe" A series of workshops were held with iwl and with

councils in November 2017 to explain the new provisions and to scepethe
guidance requested by iwi and councils. As well as a fact sheet; a'guide to Mana
Whakahono & Rohe was produced in April 2018, :

Central government is also responsible for providing the rational policy and
regulatory framework in which local government oper&tes., The National Policy
Statement on Freshwater Management 2014 (NPS#1i2) fequires local authorities
to take reasonable steps to involve Maori in the arfagement of fresh water,
and identify and reflect Maori values and interestsin management and decision-
making regarding fresh water.

The NPS-FM was amended in 2017} ambed the concept of Te Mana o te Wa
(the integrated and holistic well-being of a freshwater body) and add more
direction on how to apply Te Mane o te Wai in the management of freshwater

The change is Intended to'gutine health and well-being of water bodies at the
forefront of discussions @ind. decisions about freshwater. The change puts the
heatth and wellbeing.of'west bodies at the forefront of discussions and decisions
about freshwater. Al.counclls must consider and recognise Te Mana o te Wal in

all parts of freshwater, hanagement. Objective D1 of the NPS-FM requires councils
ta provide far.tiie involvement of iwi and hap in the management of freshwater
and 1o ensure tiiat tangata whenua values are identified and reflected in dectsion
making. in-addition, councils are now required to use matauranga Maori methods
when monitoring water quality.

National policy statements (NPS), national environmental standards (NES) and
vgulations directly Influence how local government manages the environment.

In the case of NPS, NES and certain regulations, the Minister for the Environment
must consult with the public and w1 authorities when developing these tools.

In some cases, advisory groups have informed the development of these tools
and iwi have been involved in these forums For example, an iwi Advisors Graup
worked directly with the Ministry to explore policy options for freshwater reform.

A representative of the wi Advisors Group 1s also on the Biodiversity
Collaborative Group that has drafted a National Policy Statement for Indigenous
Biodiversity {NPSIB). The current government has formed an advisary group, Kahui

Wai Maor, to assist in co-design of further RMA reforms, including changes io the
NPS for freshwater.

Far detatls of Mana Whakahaiio 3 Rohe agreemerts lhat have been Iniliated, see hitp/fwww.mfe.govt nzfima/
manawhakahono
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2018 and recommended the protection of native tac Rt for the benefit of the
people. lts aim Is to achieve the integrated and hglistic Welibeing of the natural
environment Government officlals will contin {ngelop the NPSIB in 2019, with
early engagement with M8ori groups. The f Ugams 1o involve tangata whenua
in regional plans and strategies, and pro&'échamsms for tangata whenua to
exercise kattiakitanga over indige.now‘n@' ersity.

The report of the Biodiversity Collaborative Group wa:s Q’R ed in Octocber

Treaty settlements can also pro@ttv‘;%odels for how w1 and councils can

work more closely togetherﬁéi‘*‘ds.%vu belter oulcomes for wi under the RMA
Settlement legislation can, for e“xar’hple, provide tallored arrangements with
respect to particular res‘dk Ces or taonga, to ensure iwi asplrations for resources
can be more cleari;;: ¥We™ified, and ensure that w1 are more directly involved in
decision makmg\ové(_r’hattors of cultural significance.

Natural re,i_qwf?{'ﬂr.‘angements made through Treaty settlements can also
recoggise F&{gtion ips between kaitiakt and natural resources, and provide
partne;irsmxp models between kaitiaki and local government or the Crown in the
mangggmént of those resources. Several existing arrangements involve kaitiaki in
A "ng plans or strategy documents that influence planning processes under the

, ‘_'?@A. For example, the Vision and Strategy for the Waikato River was developed
- i the Guardians Establishment Committee, the precursor to the Waikato River

“ 1 T Authority The Waikato River Authority has equal Crown/River lwi membership,

" >
A<
\\

and was established through legistation. The Vision and Strategy must be given
effect 1o in the Waikato regional plan and this is driving the Healthy Rivers Plan
Change 1
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Chapter 4 %\\Q}
Taonga and the Q{@Servation Estate
. N ..

Chapter 4 of the Wal 262 report &%&g& s the operation of the Department of Conservation
and how Maori communities’ relstio @%2 with the natural environment should be given
expression in the context of the ﬁlservatlon estate {the land, water, flora and fauna that the
Department of Conservva:tis&l-\aqr inisters). The Waitangi Tribunal noted that the Crown estate
contains most of the sﬁa@ﬁ‘g examples of the environment that greeted the first people to
arrive in this count‘@:&q was the environment in which matauranga Maori evolved. This makes
the conservation estaie a significant factor for iwi, hapl and whanau seeking to exercise
kaitiakitanga re%psibilities and relationships with flora and fauna. It also contains spaces and
taonga 1{;\\%-{1 h importance to all New Zealanders, Macri and non-Maori alike.

Y

The Wajtangf Tribunal considered that the parinership between the Crown and Maori in
terms et conservation should be based on two imperatives: the survival and recovery of the
" ﬁ}mment Is paramount; and iwi have a right to exercise kaitiakitanga and maintain their
. culture. The Tribunal considered that shared decision-making between the Crown and kaitiaki
...‘nust be the default approach to conservation management, that the Crown should govern as
"} far as practicable in @ manner consistent with the tino rangatiratanga of hap0 and iwi, and that
- there may be some cases in which the kaitiaki interest is of cverwhelming significance where a
transfer of ownership or control is appropriate.

: The Waitangi Tribunal's recommendations in Chapter 4 included making partnership a ‘will
3 obligation under the Conservation General Policy (CGP) and the General Policy for National
Parks; requiring the Department of Conservation to achieve its conservation mission In a
manner consistent with the tino rangatiratanga of iwi and hapi; establishing various entities
to facilitate formal partnerships with Maori; reviewing conservation legislation 1o reconcile the
matauranga M3ori and te ao Pakeha approaches to conservation management; amending
the CGP, General Policy for National Parks and Crown-Mdori Relationship Instruments to

81 Report
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better reflect Treaty principles; providing for full statutcry co-management of customary use
by the Department of Conservation and by p&taka komiti to make joint decisions; amending
the CGC and the General Policy for National Parks to make customary harvest and access &
'will’ responsibility in certain situations and to remove the ‘established tradition of customary
use’ requirement; amending the Wildlife Act so that no one owns protected wildlife, so that it

provides instead for shared management of wildlife in partnership, and so that taonga works (()
derived from protected wildlife are owned by tangata whenua; amending the Department of
Conservation's policies and practices to give tangata whenua interests in taonga a reasonable .6\

estate, and formalising Department of Conservation policies for consultation with tangata

degree of preference when making decisions about commercial activities in the conservation Q
whenua about concessions within their rohe. 0
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The Department of Conservation has undertaken, and is undertaking, a number
of pleces of work that support parinership with M&ori in conservation governance
and the exercise of kaitiakitanga. This includes work to reconcile and integrate
matauranga M&on into how the conservation estate is managed

The major upcoming initiative that the depariment will lead relating to Wai 262
is the refresh of the New Zealand Biodiversity Strategy. The current biodiversity
strategy runs to 2020. To refresh the strategy, the department is taking the War.
262 claim and Ko Aotearoa Ténei mto account, and demonstrating the Treaty -
partnership by consulting with iwi prior to drafting the strategy. o,

The Department of Conservahon continues to implement den‘aftmémal'inmatives
and policies to embed partnership with Maori into their work and approaches to
conservation management. These include:

« committing to partnership with tangata whenqa‘-through the depariment’s
future goal setting and accountsbillity processes ..

+ Including In s 2015-2019 Statement of ir'i!eni-q iO-year goal that “Whdanau,
hapt and iwi are able to practise thelr respensibilities as koitlaki of natural
and cultural resources on publie Corisexvation lands and waters.”

» developing and instituting “Treaty'Prinmples Guidelines” to guide staff and
thelr work around the Treaty of Waltang!/Te Tiriti o Waltangl and delivering
the “Te Pukenga Atawhai” staif development programme to give staff and
conservatton beard menmbers confidence in more effectively engaging with
the Maon world. Over 200 staff completed this training in 2017/18.

Department of Consetvation staff partner with Maon across the eight Department
of Conservation regions, and work together with Kahui Kaupapa Atawhai

staff as a matter of course® The Pou Talrangahou differs from the specific
recommendations of the Waltangi Tribunal regarding the setting up of partnership
entities or pataka komiti. Howaver, since the Wai 262 report was released the
Department of Conservation has continued to place this network at the core of its
business, use it to support and test their national strategles and commitments to
partnership, and to bring regional learnings from iwi and hapt into naticnal
strategies and plans. Department of Conservation leaders also work with the
Consetvation

Iwi Leaders Group to better understand iwi views and considerations on
Department of Conservation practice and policy proposals.

Treaty settlements are another area in which particular it interests around
taonga and public conservation land are addressed, and various selutions have
been adopted. Setilement arrangements have Included, for exampile, provisions
about improved access to cultural materlals (matenals related to matauranga

13 The Pou Tarrangahou, who work in Kihu Kaupapa Atowhai. were refersed 1o ge Pouw Kiia Taiao in the Tribunal’s
report.



that are otherwise monitored or protected by the Department of Conservation or
conservation legislation). These provisions generally enable wi members

to obtain cultural materials for non-commercial purposes under multi-site and
multi-take permits Some settlements provide for a transfer of decision-rnaking
to wi for access of iwi members to plant materials and dead protected fauna

for cultural purposes.

The Crown is also working with whanau, hapl and iwi to address their desire for
more legal and policy recognition of their specific rights in relation 1o taonga
species and commercial activities on conservation land. This is being done
through a combination of Treaty setilements, existing commitments and new
work to enable Maori-led conservation work, sustainable customary use of

biclogical resources and indigenous biodiversity protection across a range on

services and levels. Government has committed to this work through Natiopal
Target 17 of the updated New Zealand Biodiversity Action Plan, which is: \
“Whanau, hapl and iwt are better able to practise their responsibiiities g
kaitiak.” The Department of Conservation led the update of the Acli 1

in 2016, and will be coordinating its delivery between now and %

o

Q

&
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In Chapter 5, the Waitangl Tribunal farid that te reo Maori is a taonga guaranteed to Maori
under Arlicle 2 of the Treaty. The senvival of te reo Maori is of paramount impontance and this
places a significant obligation.gﬂ; thie Crown as a Treaty partner to protect it. The Waitangi
Tribunal considered that the weight of this obligation, coupled with the Crown's duty to act in
favour of te reo M&or as & simultaneous matter of naticnal interest, must be met with
commensurate acion. in particular, the development of a modern, Treaty-compliant regime to
ensure the survival of the Mori {anguage.

The Waitangi T_‘ﬂhwnal further considered that for Maori, the principle of partnership means
being pixiperly supported to contribute to the Initiatives, ideas and energetic leadership that
will ensure the language’s survival. in essence, they consldered that the Crown must transfer
enough control to enable a Maori sense of ownership of the vision, while at the same time
enswring that its own expertise and resources remain central to the effort.

Once a strategic and transparent Crown-Maori policy was established, the Waitang! Tribunal
considered that the Government's M3ori language sector must be highly functioning and
infused with common vision and purpose, The Waltangi Tribunal considered that:

« the Crown owes Mgori policies and services that are not undermined by structural
issues, competing priorities and intermittent focus

» the Crown must recognise that the M3ori interest in the language is not the same as
any minority group in New Zealand/Aatearoa

- tereo M3aoriis entitled to a ‘reasonable degree of preference’ and must receive a level
of funding that accords with this status

«  Maori also have an obligation to foster the growth of te reo Maori and must be
prepared to work with the Crown on reviving it.

v Section 81



The Waitangi Tribunal recommended that Te Taura Whiri be granted authority to require and
approve Maori language plans of:

- all central government agencies

»  all local authorities, district health boards, and regional branches of central government

in local body districts where the census shows a sufficient number or percentage of te Q)
reo speakers in the population &
« all State-funded schools (other than kura kaupapa and other immersion schools} with at

least 75 students, of whom at least 25% are M&ori} \oQ

« all State broadcasters and other broadcasters drawing on Te Mangai Paho funds. Q,
The Waitangi Tribunal also recommended that Te Taura Whiri be granted authority to: A

« approve all early childhood, primary and secondary curricula involving te re

as all level 1-3 tertiary te rec courses .

+  set targets for the training of M&ori language and Maori-inedium teachers a%}mﬁre and
approve plans from teacher training institutions showing how they w} m targets.

®

Progress to date \

Te Ture mG Te Reo Maori Act 2016 {the Act) affirms the s of te reo Maori as
the indigenous language of New Zealand, a taonga of iwi and Mdon, a language
valued by the nation and an official language @ Zealand k also provides
means to support and revitalise te reo M3 Sl‘ﬁ' ion 6 of the Act provides that
the Crown must work in partnership wit hd M3ort to continue to actively
protect and promote te reo Maorif generations.

This partnership is expressegth \the metaphor of te Whare ¢ te Reo
Maurlora. The two sides of th ership are represented by the maihi
(bargeboards) on each sigesof the whare: te Maihi Maori symbolises iw, hapi,
whanau, Maor and gomginities, and te Maihi Karauna symbolises the Crown.

The Act also estatfjisflagd @n independent statutory entity, Te Matawal, to represent
iwl and Mdor intgres language revitalisation, and provide leadership on behalf
of iwi and Madrgtheir role as kaitlakt of the M&ori language.

Since padging of the Act, implementation of te Whare o te Reo Mauriora has
begun seding up the infrastructure for the ongoing partnership approach to te rec

M% italisation.

(- C )l’e Matawai confirmed its strategy for language revitalisation efforts at the
b‘ grassroots level, te Maihi Maori, in 2017, The two outcome areas of its strategy are
\QJ aimed at increasing language in the home and creating comrmunities of speakers.

+  Public consultation on the draft Maihi Karauna, the Crown's Maari language
Q\ strategy, closed at the end of September 2018. In accordance with the
legislation, it sets out a vislon, cutcomes, and short-term and medium-term
priorities, Although the Maihi Karauna has a different vision from the Maiht
M3orn, a shared vision for te rec M8ori has also been confirmed.
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More work Is required on the effectiveness of current interventions and identifying
the types and costs of interventions required to achieve the goals of te Whare o te
Reo Mauriora. While the Crown has increased its direct funding for Maori
language under Vote Maori Development over the last 15 years, more wark is
required to determine whether the current level of funding accords with the status
of te reo M3ori in New Zealand and, if not, what funding is required if we are to
achieve the goals of the draft Maitu Karauna.

The recommendations in Chapter 5 also largely related to the form and powers.of
Te Taura Whiri, several of which relate to aspects that have been built intoite - .
Whare o te Reo Mauriora. For example, the Waitangi Tribunal recommended that;

« Te Taura Whiri be made the lead Maori language sector agency

+ Te Taura Whiri function as a Crown-Maori partnership through equal
appointment of Crown and Maon appointees to its bpafrdr with the Maon
appointees potentially chosen by an electoral college'*‘aqd"the Crown
appointees by the Minister of Maort Affairs o\

- Te Taura Whiri be enabled to offer a dispute-résctution service to kdhanga
and kura whanau to ensure that the occasional conflicts that occur disrupt
children's learning as litde as possible. ~ ~

+  Te Taura Whiri monitor the health of t_é reo Maori carefully and report back to
the community on progress every wo years.

The establishment of Te Whare oite Reo Maurlora replaces the need for a single
lead Maorl Ianguage sector agency, with responsibilities now shared in the Maihi-
partnership model. This:partnership extends to Te Taura Whirr, with Te Matawai
holding the power td nominate three of the five appointments to Te Taura Whirl.
Te Matawai Itsefitepresents iwi and Maori interests in te reo through its 13
members: seven appointed by each of the seven iwi clusters, four by each of the
four Te Reo Tukutuku clusters and two by the Minister of M3ori Development on
behalf of the Crown.

The Act also confirmed the ongoing role of Te Taura Whin, including functions that
are the same as its role under the Maon Language Act 1987. This includes work to
gve effect to the status of the Act, promoting the language, providing language
services and leading the coordination of the Malhl Karauna strategy. As part of its
coordination role, Te Taura Whir will also be responsible for monitoring the Maor
language. lts monitoring and evaluation framework (s still to be confirmed

by Ministers.



Kia Mauriora te Reo
Kia rere, kia tika, kia maori

Maihi Maori Mallil Karauna @
Kia Okaips and te Reo

Under the Act, Te Taura Whiri has ident %Quage planning as a key function
|

of lts role leading the coordlnatlon of;
and the ability to require ali pu
being investigated as pant o
on central government agencie:

The Ministry of Eduiagl%lished Tau Mai Te Reo (the Maori Language

ementation of the Malhi Karauna,
gencies to develop a language plan is
to finalise the Maihi Karauna. This will focus

tin Education Strat: 13 to ensure there Is a connected and cohesive
approach to educatl ector contributions to support and strengthen the Maori
language. Ta Te Reo i1s currently being refreshed and updated as part of the
overall Educatit ork Programme being undertaken by the Ministry of Education
-at this work will be completed in mid-2019.

ltis ex@ g

The Section 8l Report
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Wy be achleved through partnershlp wnth Maori, and

that neither M&ori n&*the Crown succeed in protecting or transmitting méatauranga without
the help of tfe cYaer.
The Wekahg,

lribunal’'s recommendations in Chapler & included establishing viable partnership
moeRls patween i and the Crown in the reienhon and transmission of matauranga Maori.

5 d herit acqencies: toanaa
anda neritage agencies ga

and libraries; education agencles; and research,

re and broadcastin

ology agencies

The culture and heritage recommendations included that Te Puni Kokiri and the Ministry
for Culture and Heritage take leadership roles to improve coordination and collaboration

between themselves over matauranga Maori anc forming a Crown-Maori partnership
entity for the culture and heritage sector.
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The tacnga tdturu recommendations included Te Papa exploring the next step in the
evolving indigenous-settler partnership approach to cultural heritage and making a number
of amendments to the Protected Objects regime.

The arts, culture and broadcasting recommendations included Maori and the Crewn using

‘The Health of Maori Heritage Arts' research project (2009) to identify future funding Q
priorities and criteria; using Te Puni Kdkiri's comprehensive marae survey to clarify national Q,
pricrities for marae improvements, indicate what funding is needed to support them and

cooperating over te reo and matauranga Maori programming and scheduling.

the commercial use of the matauranga in documents and images the Cr holds. This
included an objection-based approach enabling kaitiaki to seek g the commercial
use of their matauranga unless they have given consent or havé nsulted; TVNZ
consulting with M3ori to produce staff guidelines on handling requlegts for the use of
matauranga-laden footage from its film and television archivg,; agd Archives New Zealand
and the National Library preparing generic guidelines a en it might be appropriate
to consult kattiaki or seek kaitlaki consent for privat: and librarles willing o offer
them to users.

The archives and libraries recommendations included imposing some conzt@ on

DF

The recommendations for education agencies irfguied establishing a Crown-Maori
parinership entity in the education sector ard the Ministry of Education developing specific
indicators around matauranga Maori @, pioparty gauge its Maori-focused activities.

The recommendations for re'searcyie ce and technology agencies included boosting
research capacity and fur'dlng servation of matauranga Maori and research that
explores the interface betw. uranga and modern applications by creating a M&ori
purchase agent that woly r%u se maoney to researchers; having people on the purchase
agent's beard W|m a ertise in matauranga Maori and science; requiring science
sector agencies qr ater prominence to Vision Matauranga or make matauranga
Maori a sirategi in its own right.

The recomgmgndations for Te Puni K&kiri included pratecting and retaining the Maori

Potenti requiring its investments to be evaluated by beth Maori and the Crown,
reguirig idto be allocated in partnership with Maori, and establishing & board to allocate the
fund ¢ rised equally of Te Puni Kokiri staff and representalives of the Maori community
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The Crown provides a range of funding aimed at the protection, promotion and/
or preservation of matauranga Maori. Examples include: the Maori Development
Fund (TPK}; Oranga Marae (TPK); Te Plitake o Te Riri {TPK); and Te Piinaha Hihiko

Vision Matauranga Capability Fund (MBIE). @

The number of funds administered by Te Puni Kokint has grown since the WAl 262 Q
report was published. The M3ori Potential Fund has evolved and was resiructured O
into the M3ori Develepment Fund In 2017 to recognise the different opportunities \

and chalienges Maori face across the country. The new approach ensures that QQ)

the fund is flexible enough to support whanau, hapd, iwi, Maori and communities

in achieving their particular aspirations. The fund has a much broader focus thap Q)
matauranga in order for the funds to be responsive to the range of aspirations
Maori have, though matauranga and Te Ao Maori remain inherent to itand & er
funds administered by Te Puni Kakiri.

The Maori Development Fund is focused on supporting communm%;gﬁ‘n’y
ori

and achieve their aspirations. Investment proposals are develop

entities, and regional Te Puni K&kiri offices plan their investm ities in
response to the priorities identified by their Maori communjies. Warough this,
M3or: directly influence where investments are targete axroots level, by
identifying what their priorities are. Te Puni Kokirl's ré@ups with kaitono and
communities also supports the gathering of real-time feldback, which means
that funding adjustments can be made where ded. Maori also directly inform
evaluations of how effective investments ar‘&ﬂ"@xviding feedback and reports
on the outcomes achieved, challenges, fa%d d the difference the funding has
made. Any evaluation providers com 34_2 by Te Puni Kokin must
demonstrate that they have expeh ﬂéﬂ» te ao Maori, and Te Puni Kokiri

publishes evaluation results,@&s nformation on investments.

Working in partnership with Madg on their priorities at a community level allows
investments to be appro@ly targeted to where they will make the biggest
difference across M\Qe\c mmunities. Qutside of the funds it directly administers,
Te Puni Kokirl seek fluence a partnership approach to investment across
government, espgcially on matters that intersect with matauranga Maor, and

%)

Mdon cul&m@ entity

The Missgtry tor Culture anc Heritage administers the Regional Culture and
Heji nd, which is also accessible to iwi and Maceri groups considering
i#hing whare taonga and performing arts venues.

(&%uni Kokiri and the Ministry for Culture and Heritage work closely together on a
Q ‘ange of Maon policy (eg. the Maihi Karauna), and operational cutcomes
J {eg. Tuia 250). In addition, the Chief Executives of both Te Puni K&kiri and the
) Ministry for Culture and Heritage are Crown representatives on the advisory panel
Q‘ . for Te Pttake ¢ Te Rirl fund, established in 2017.
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The Ministry for Culture and Herltage (MCHj} plays an important role in the
protection of both tangible and intangible cultural heritage, which embody
matauranga Maori. Some inttiatives include:

« Te Arg Taonga: a collaborative approach between MCH, DIA, Te Papa and

Heritage NZ and Nga Taonga Sound and Vision to work with iwl involved
the Treaty settlement process to help achieve iwi objectives. MCH enters
into relationship agreements with individual iwi through the Treaty settlem
process e.g. Te Waliroa.

Protected Objects Act 1975: under this Act there is a process to faCIIﬁQ‘
iwl ownership of newly found taonga taturu. MCH has ongoing dlrect
relationships with iwl around the country regarding newly fc undq Qnga

in

e

“z"“

tituru and the export of taonga tTturu. In the event that ths f:ro‘,wn reviews
the Act, MCH would take the opportunity to explore cﬁq\rgges.io wording of
interim custody arrangements, prima facie ownershlpq.exgsort decision making

processes, and registered collector requxremgntsf N,

Minstty of Caltire ond Henitage af

the

Puplic Teust OfFice buliing in Foneke
Credit. Mawstry of Cultire ared Mert

oge




Public Websites: MCH provides a wide range of high quality Maori related
content to the public through our websites and ara steadily increasing the te
reo Maon component (e.g. NZ History & Te Ara the online encyclopaedia). The
28th Maori Battalion and Landmarks websites are examples of projects where
MCH work with iwi/Maori, enabling wi to tell their stories thelr way. Public
resources like Roadside Stores {an audio tour of New Zealand, including
important Maon sites) are publically accessible.

Te Tai Whakaea Treaty Setilement Stories: the Ministry for Cuiture and
Heritage has embarked on & national project — Te Tai Whakaoea Treaty
Settlement Stories — to collect, preserve and share the broad and multi-
faceted history of Treaty settlements. The Te Tai Whakaea website was
launched in November 2018. {‘ '
Tura 250: In 2019, New Zealand will mark 250 years since the first meetings
between Maori and Europeans during James Cook and the Endeavouf’s W69
voyage to Aotearoa New Zealand. p k "{"

Whokaaetanga Tiaoki Taongao relationship agreement: This éf(qgfr@hﬂent was
designed by DIA {including the National Library and Arcw;e_s_f?qlét\‘ﬁ Zealand),
MCH, Heritage NZ and Te Papa to support the taonga, culttre and heritage
aspirations of iwi. Through Whakaaetanga Tiaki Tao g:é@greements, claimant
groups are accorded access to matauranga Maé,gi élc_i}v;ithin Archives

New Zealand and the National Library, and allowedito use and re-use that
matauranga how they see fit.

%,

o (/s
Te Mauri o te Matauranga: The NatlorPa:f‘%&-fécenﬂy reviewed Te Mauri o te
Matauranga, which is a set of prindigfee®r the care and preservation of Maorn
materials. Te Maurn o te MatayranG Sefs out rights statements with regard to
the access and use of matalxdhgs Maori across the Galleries, Libraries,
Archives and Museums (&;:&}s ctor Also covered in this document are
cultural and property rightsy,

Broodeasting, (;bon;rr;*qﬁidaﬂons and Digital Medio: One of the policy
objectives in the Broadcasting, Communications and Digital Media portfolio is
that public mediabé strengthened so that it better caters for Maori and other
under-served audiences. This is a focus of the work of the Ministerial Advisory
Group-.&ﬁ the ‘h’/ﬁnister of Broadcasting, Communications and Digital Media in
Its}gvucé*d‘n the components of Budget 2019, and, as part of revised terms of
rgﬁgrence, on "how Maor and Pacific Peoples’ language, culture and

% géispectives can be better represented across publicly funded media.
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Many of the organisations funded through Vote Arts, Culture and Heritage have
strong relationships with iwi/Maon and/or strategies and programmes to support
their cultural objectives. Examples include:

.

Creative NZ: a new national Maori Arts Strategy is currently in development
foliowing consultation with Maori to understand their aspirations with respect
to Nga Toi Maori, as weli as the challenges faced by M3ori artists and arts
organisations. '

Te Motatini: due to increased funding from 2016/17, Te Matatini can now...
significantly increase Kapa Haka participation, including local communities
and schools. Kapa haka is a vehicle for the revitalisation and retention of reo,
tikanga, mana, ritual processes and histories as well as creating ceh;temporaw
performing art. LU

B 4
Te Papa Tongarewa: New Zealand’s national museum‘-é Mana Taonga
principle and bicultural mandate underpins all its activities. Te Papa
(Te Paerangi National Services) works with iwi:and Maori groups in many
ways (workshops, wananga, funding, advice and guidance on specific
projects). Other examples include the repatrigtion of human remains from
overseas through the Karanga Actearoa pi"agrémme. and Te Papa's wl in
residence exhibition programme which gives individual iwi the opportunity to
present their taonga and stories in.a national forum by working collaboratively
with Te Papa to create exhibitions.

Heritage New Zealand (HNZPT): HNZPT has a long history of support and
assistance to iwl and hapl as kaitiaki of thelr significant places, providing
technical advice and exgertise including marae-based training and
opportunities for practical skills development to enable local people to
maintaln their places into the future.

Ngad Taonga Sound & Vision: Nga Taonga's collections provide a treasury
of language resources. The organisation works directly with iwt and Maorl
wishing to surface a range of matauranga Maorl (including dialectal and
cther language related material). Nga Taonga projects include digitising and
archiving critical legacy collections of Maori language material.
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The Crown has undertaken various initiatives relating to supporting rongod,
including:

Te Kahut Rongod: In 2012, the Ministry of Health supported the merger of

Ng3 Ringa Whakahaere and Te Paepae Matua mo te Rongoa into one national
crganisation (Te K&hul Rongosg). Te K&hul Rongoad is dedicated to sharing,
nurturing and protecting traditional healing systems and the Ministry of

Health continues to engage with them.

+  Advisor to Minister of Conservation on management of rongod: The Ngaa'
Rauru governance entity has been appointed as advisor to Minisisr. o1
Conservation on management of rongo&

+ He Korowai Oranga {the MGori Health Strategy): In 20.14 the\Ml'rilstry of Health
refreshed He Korowal Oranga (the Maori Health Strafegy). Rongoa remains a
key element of the strategy. Te Ara Tuatahi {one ofthe pathways for achieving
the strategy) specifically mentions the needito Hevelop programmes and
interventions that incorporate Maor mogels o health and wellbeing,
rongoa (raditional healing) and innovation.

« Tikanga G-Rongo@ (Rongod Tikonga Standords): In 2014, following extensive
consultation with the sector, the Ministry of Health released Tikanga 5-Rongoa
(Rongoa Tikanga Standards) that defines a benchmark of excellence to deliver
safe and quality rongoa sgrvices. All rongoa providers funded by the MOH are
required to adhere to t:h‘e standards, although any rongoa provider across the
sector can adopt the standards voluntarily.

»  Government contracting of Rongod providers/services: The Ministry of Health
manages 18 iongoa providers with 3-year contracts starting from 1 April 2018
to 31 March 2021. Before these contracts expire the MOH must conduct an
open and tiansparent tender process through the Gavernment Electronic
Tender Service. All 18 providers will be eligible to submit proposals for
this service. DHBs and Primary Health Organisations (PHOs) can aiso hold

ontracts for rongoa services



The Making atdeial

Instruments £

Chapter 8 of t
during the n
found that

S obhgatmns {o engage with Im’iaon
national instruments. The Waitangi Tribunal

=3

4a

terests to be protected to the extent “l‘:ﬂ

ircumstances, | he gagree Qi prot

nature and Ix d alongsi
interests of other New Z:wcr he Cr self of the s

Maori inlerests

thelr r\mr"f NO
the Crc Adorkdst always

determine tt

ne these quesﬂcrs,
or, whether through occasional

own ana

consult

=]

nternaticnai

RCccountability
including In eac telest s conside hett
any effect on Treaty nghts and mteresls c0ns|der ng whether statutory requnrements for

enforcement are appropriate; and consldering reporting on Crown engagement with M3ori
to relevant bodies or forums.



The Crown's practice is to consider engagement with Maori for all Government
policy including non-binding international instruments The 2001 Cabinet-mandated
Strategy for Engagement with M&ori on International Treaties has a specific focus
on binding international instruments and places an onus on the lead agency

to identify at an early stage, on the basis of consuiltation with Te Puni K&kin if
necessary, whether there is a need for engagement with Maor.

As part of the Ministry of Foreign Affairs and Trade’s internal and overarching Mson
Engagement Strategy, approved for implementation in December 2017, thie Ministry
1s strengthening its implementation of the 2001 Strategy for Engageméﬁ‘twiu_th
M&ori on International Treaties. This work is also informed througi>a=giilar
schedule of engagement with M&ori interest groups. At the same time, the

Ministry of Forelgn Affalrs and Trade is developing tools to_]’_mpm\}e. its
engagement with Maori across the range of its activities. This W_ﬂl apply more
generslly for any activity that the Ministry of Foreign.Affairs ard Trade 1s
contemplating undertaking, so will include non-biridinginstruments.

The Ministry of Foreign Affairs and Trade is aldo st‘ren\gthening its capability to
identify M3or interests, assess the nature and strength of that interest and the
degree of engagement required in respectef treaties for which it 1s the lead
agency. In addition, the Ministry of Foreign Affairs and Trade consulis closely
with agency pariners, most particularly Te Puns Kakiri but also the Ministry for
Business, Innovation and Employrniznt, the Maori Crown Relations: Te Arawhiti
office, New Zealand Trade ‘and Enierprise, the Ministry for the Environment
and others. ;

The Ministry of Foreign Atfairs and Trade provides regular opportunities for
M3orl to discuss trade policy and issues of interest to M3ori efther face-to-face
through dediisated hui or smaller meetings, and in writing. Information on how
the Ministry engages with Maori on trade agreements 1s maintained on the
Ministry of Foreign Affalrs and Trade webslite along with information on recent
andupcorming events* The Ministry also engages directly with a range of
Maeri bodies to discuss international instruments including Iwi Chairs, Urban
Maori Authorities, M3orl Peak Business Groups such as the Federation of M3ori
Authorities (FOMA) and WAI 2522 counsel and claimants (Wai 2552 i1s the Tribunal
claim concerning the Trans-Pacific Partnership Agreement). The Ministry Is

also broadening its engagement to Include other Maorl interest groups,
particularly those working at the whanau and hap level.

Every six months, the Ministry of Foreign Affairs and Trade sends iwi and

other Maor! organisations a report on treatles currently under negotiation or
consideration to ensure that M3ori are, wherever possible, kept informed of
developments in the government's participation in intemational legal framework.
The list includes iwi organisations, for which contact details are provided by

14 See https:/mww.mfat.govt.nz/en/ for more Information



Te Puni Kokiri, and M&ori organisations and other groups such as WAl 2522
claimants who also wish to receive this information

Departments are required to inform the Ministry of Foreign Affairs and Trade of , .:\‘
all negotiations In which they are involved. This Is done through New Zealand ”
Treaties Online, a dedicated website established to provide more detailed I\
information on International instruments to which New Zealand Is party, or in NN
the process of negotiating, concluding or ratifying. Natonal Interest Analyses )
are required to specify the economic, social, cultural and environmental effects b (, ) b
of a proposed treaty action, which in practice includes any Treaty of Waitang (:)
constderations. -\

obligations under various international instruments. These reporting mechanis }
as well as attendance at related meetings, involve regular international scrﬁu\y ol
the Crown’s engagement with M&or. Recent examples include:

The Crown also reports to a large range of international bodies as part of its {‘ fu_ff__!

B
« International Covenant on Economic, Social and Cultural Rightﬂ'

k
New Zealand’s most recent examination took place %'&Q 18
est

«  New Zealand responded to the United Nations in it our consultation
with stakeholders, particularly M3orl Interesicln boration,
negotiation and ratification of trade agreeme f

% VJ

« The UPR s a state-to-state mech sm iffat reviews the human rights
situation in all United Nations m& states.

»  The Universal Pernodic Review (UPR)

October 2018 and I5,5ch d for review in January 2019. It discusses
progress and challenbg respect of indigenous nghts in New Zealand.
Maori engaged the public consultation process that informed the
drafting of @‘e repcrt The draft report was released online for public
feedback g nild-2018,

«  New Zealand's natlonaEe O*t\v}as submitted to the United Nations in



Appendix 3: Previous Wai 262 governance arrangements

Before the Waitangi Tribunal released the Wai 262 Report in 2011, Cabinet
established three groups to manage the Crown’s initial response and develop
a whole-of-government policy response for the medium and long term [DOM
Min (10) 10/2; Cab Min (10) 24/5 refer]. These were:

Chaired by the former Attorney-General (who was also the Minister for Treaty |
of Waitangi Negotiations). ‘

Others in the Ministerial Group included the Ministers of: Economic
Development; Energy and Resources {(and the Associate Minister of Energy
and Resources); Justice; Commerce; Environment; Agriculture; Forestry;
 Biosecurity; Foreign Affairs; Trade; Maori Development, and Conservation.

Consisted of Te Puni Kokiri (TPK), the Ministry for Business Innovation and
Employment (MBIE)!, Department of Conservation (DOC), Ministry of
Justice, Ministry for the Environment, Ministry for Culture and Heritage,
Ministry for Primary Industries?, and the Ministry of Foreign Affairs and Trade.

I
|
Established and led by TPK, together with MBIE and DOC and other

responsible agencies as necessary to develop the government's policy
| response

1 The officials were from the former Ministry of Economic Development, which became MBIE in
2012.

2 These officials were from the Ministry of Agriculture and Forestry, which became the Ministry
for Primary Industries in 2012.



Appendix 4: Relationship between Wai 262 and other government work

Work related to Focus Area 1. Taonga Works and Méatauranga Maori

Copyright Act review: The Ministry of Business, Innovation and
Employment (MBIE) released an issues paper in November 2018 as part
of its review of the Copyright Act 1994. Given the significant overlap
between copyright works and taonga works,? a section of the issues.,*
paper focuses on the Wai 262 recommendations on taonga works. Fhe,
issues paper proposes launching a new work stream on taonga works
alongside the Copyright Act review.

Haka Ka Mate Aftribution Act review: Ka Mate is one of the'most well-
known examples of a taonga work. The Haka Ka Mate Aftribution Act
2014 requires people publishing Ka Mate or_ breadcasting or
commercialising a film of Ka Mate, to clearly statﬂg that Ngati Toa chief
Te Rauparaha was its composer. Section 12 &f the Act requires the
Crown to review the Act after 22 April 2019 to éohsider whether Ka Mate
is sufficiently protected by the Act “and anyhﬂaar relevant enactment or
policy of the Crown”. This wording was negotlated in anticipation that the
Crown would provide more generic-protections for taonga works in
response to the Wai 262 report. ¢ )

Data and Digital Ministers greup work: The Data and Digital Ministers
group is working with Statistics-New Zealand to co-design an initiative
called Maori data governancte — a process to ensure te ao Maori views
are incorporated by.co“designing a Maori data governance approach for
the official data system in partnership with iwi. The process will be jointly
led by Statistics Wew Zealand and the Data Iwi Leaders Group. Archives
New Zealand is alse participating in this work with respect to government
information.management and its standards for creation, maintenance
and disposal" of information. Specific outputs and users will be
determined- through the co-design process due to begin in early 2019.
This work overlaps with chapter 6 of the Wai 262 report (when the Crown
holds ' matauranga Maori) and shows how incorporating Wai 262
principles could contribute to New Zealand’s digital and data settings.

National Archival and Library Institutions (NALI) Ministerial Group: The
Minister of Internal Affairs and the Associate Minister for Arts, Culture
and Heritage are considering structural options for the National Library
and Archives New Zealand. Part of this work involves considering how to
strengthen the Treaty partnership relationship between these institutions
and Maori to ensure proactive decision-making about access and use of
matauranga Maori. The findings and recommendations in Chapter 6 of

3 Taonga works are fraditional artistic and cultural expressions of matauranga Maori like songs,
stories, carvings, drawings, designs and haka etc. Copyright works are creative works like
songs, stories, sculptures, drawings, designs and movies etc. There is a large body of works
that are both taonga works and copyright works so any review of copyright necessarily affects
the treatment of taonga works.



the Wai 262 report (when the Crown holds matauranga Maori) has
implications for this work.

The Government Digital Strategy: The Govemnment Chief Digital Officer,
based in the Department of Internal Affairs, is developing the
Government Digital Strategy (GDS). The GDS has a vision of All New
Zealanders thriving in the digital age, and aims to enable Government to
respond to rapid societal and economic changes in the digital age. Digital
inclusion, including by Maori is a critical aspect of the GDS, and there is
a commitment within the draft strategy that the GDS will embody Te Tiriti
o Waitangi/Treaty of Waitangi principles. This includes ensuring that
tangata whenua have input into decisions relating to digital inclusion and
are involved in all levels of this work. The findings and recommendations
in Chapter 6 of the Wai 262 report (When the Crown Controls
Matauranga Maori).

Review of the Te Ture M6 Te Reo Maori Act 2016: Chapter 5 of the Wai
262 report made a number of recommendations on te reo Maori. The
review of the Te Ture M6 Te Reo Maori Act 2016 and maihi karauna take
a different approach to that recommended by the Waitangi Tribunal. |
have confidence in the Crown’s approach onte reo but we should front
foot any questions about the extent to which- we have departed from the

approach recommended in the Wai 262 report and why we have done
s0.

Work related to Focus Area 2: Taonga Species and Matauranga Maori

Comprehensive review of the resource management system: The
Minister for the Environment has signalled that a comprehensive review
of the resource management system will begin in 2019. The review
scope is still being worked through, but the review will provide an
opportunity for fundamental system changes to support a more
productive, sustainable and inclusive economy, and also contribute to a
strengthened Maori-Crown relationship. Chapter 3 of the Wai 262 report
focussed on the kaitiaki relationship with the environment and how this
is addressed under New Zealand’s resource management laws, and the
Tribunal made recommendations on Resource Management Act reform.

Response to the Supreme Court's decision in Ngai Tai ki Tamaki Tribal
Trust v Minister of Conservation: This decision concerned how DOC
must consider Treaty principles when allocating commercial
opportunities on public conservation lands (the case related to
commercial guiding concessions on Rangitoto and Motutapu Islands).
The decision reinforces the strength of section 4 in the statutory scheme
of the Conservation Act, and therefore affects all aspects of DOC’s work.
There is considerable overlap between the decision and the Waitangi
Tribunal's recommendations on the conservation estate in chapter 4 of
the Wai 262 report.

Plant Variety Rights Act review: MBIE released an issues paper in
September 2018 as part of its review of the Plant Variety Rights Act 1987.
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Part 4 of the issues paper sets out in detail the Wai 262
recommendations on plant variety rights and signals the Crown’s
intention to address them as part of the review. New Zealand has an
obligation to reform the Plant Variety Rights Act under the
Comprehensive and Progressive Agreement for Trans-Pacific
Partnership.

e Disclosure of origin requirement: The Wai 262 report recommended that C N\
people applying for patents be required to disclose the origin of any /™~ )
genetic material or traditional knowledge used in the development of theirw'\ N\
claimed invention. MBIE released a discussion document in Septemb(t:‘) :

2018 consulting on whether the Government should introdukcg an

disclosure of origin requirement. @ :

» National Policy Statement for Indigenous Biodiversity (NPSJB)Fhrough
my work as Associate Minister for the Environmetit,” '‘have been
delivered recommendations by the stakeholder- Biodiversity

Collaborative Group for a draft NPSIB and complementary measures.
Officials are further analysing the recommenda;ﬁt;hs. and | expect to
publicly consuilt on a draft NPSIB in 2019. ArLN‘? |B-would direct regional
and district councils on managing biodiversity under the Resource
Management Act 1991 (RMA). The drafts\NPSIB delivered by the
collaborative group includes useful direction for councils to involve
tangata whenua in biodiversity @e@@ement decisions, incorporate
matauranga Maori and identifying and protecting taonga. Additionally
one of the complementary meastires recommended by the collaborative
group is to take accountwof{the Wai 262 report in the review of
biodiversity/conservation !é,'g-iﬁiation and strategy.

e Biodiversity strat ;y;"'-\ The Department of Conservation (DOC) is
developing a new ‘fiational Biodiversity Strategy. They are leading a
consultation pro&‘”eeés‘ that includes early engagement with iwi and hapd
to understanq_,'their visions and aspirations for indigenous biodiversity.
The new *%@fégy will recognise the unique relationship between mana
whenua and nature, as well as the importance of méatauranga Maori
[ENV=18-SUB-0039]. The Wai 262 report will be considered as part of
thel work programme. The Strategy implements New Zealand's
eommitments under the Convention on Biological Diversity, which
includes a need to respect, preserve and maintain knowledge,

. linnovations and practices of indigenous peoples embodying lifestyles

relevant for the conservation and sustainable use of biological diversity.

e Biodiversity Beyond National Jurisdictions: New Zealand is participating
in the negotiation of a new international treaty on marine biodiversity.
One of the issues in the negotiations is whether there should be an
intemational regime for marine genetic resources accessed in the high
seas. Since a number of taonga species with significance to Maori are
also highly migratory, and since unsustainable use of high seas marine
biodiversity can impact on biodiversity within national jurisdiction, the
New Zealand government’s approach to negotiations is mindful of is
obligations to its Treaty partner including relevant Wai 262



recommendations. Pacific Islands Forum members - including
New Zealand — have also emphasised the relevance of traditional
knowledge of indigenous people to the new treaty.

Convention on Biological Diversity and the Nagoya Protocol: DOC, MBIE
and Te Puni Kokiri are currently preparing advice to inform a ministerial
discussion on bioprospecting, whether further work is required in this
area, and, if yes, which portfolio this work should fall under. Developing
a bioprospecting policy was one of the key findings of chapter 2 of the
Wai 262 report.

Kaupapa Inquiry — Wai 2575: The Health Services and Qutcomes
Kaupapa Inquiry (Wai 2575) will hear all claims conceming grievances
relating to health services and outcomes which are of' national
significance. A number of claims have been submitted to-this inquiry
concerning the visibility and role of rongoa Maori in" New Zealand's
primary health care system. Stage one of the inquiry, which is currently
underway, is a discrete and targeted inquiry into the legislative and policy
framework of the primary heaithcare system. ‘Although the claims
regarding rongoa Maori are not at the centre of this stage of the inquiry,
each claim has been granted varying degrees of participation. It is
therefore expected the final report of the inquiry will include implications
for rongod Maori services and more broadly for the role and extent of
matauranga Maori in health policy and the delivery of health services.
Rongoa Maori was the subject of chapter 7 of the Wai 262 report.

Work related to Focus Area 3: International Indigenous Matters

Trade for All. The Ministry of Foreign Affairs and Trade has been
engaging with Maori _as part of its Trade for All agenda. The Crown's
failure tc respond to the Wai 262 report has been an issue that Maori
have frequently raised in the engagements. The Wai 262 report made a
number of recommendations to improve the Crown's treaty-making
procedures, including on how to engage with Maori.

United Nations Permanent Forum on Indigenous Issues: Ministry of
Foreign Affairs and Trade and Te Puni Kokiri officials engage annually in
the Permmanent Forum as part of the government’s international
engagement on indigenous rights issues. The theme at this year's
Permanent Forum is traditional knowledge. As mentioned above,
matauranga Maori and the Crown'’s obligation to protect it is one of the
central themes of the Wai 262 report.

The European Union / New Zealand Free Trade Agreement negotiations:
During scoping discussions, the European Union agreed to explore
issues related to genetic resources (including taonga species), traditional
knowledge (matauranga Maori) and folklore (taonga works) in the
negotiations.

Work stream on the United Nations Declaration on the Rights of
Indigenous Peoples (the Declaration): Cabinet has recently agreed to



initiate a process to develop a national plan of action, strategy or other
measure on New Zealand's progress towards the objectives of the
Declaration [MCR-19-MIN-0003; CAB-19-MIN-0077 refer]. This plan is
expected to reflect the govemment priorities for Maori wellbeing and
development. | intend for the plant to be developed through engagement
with technical experts on indigenous and human rights, followed by a
broader conversation with Maori in late 2019.

The World Intellectual Property Organization’s Intergovernmental

Committee on Intellectual Properly and Genetic Resources, Traditional *.

Knowledge and Folkiore (IGC): The IGC was established in 2000 to
consider how the international intellectual property system can-bétter
protect the intellectual property of indigenous peoples. It is seeking to
negotiate three legal instruments: one on genetic resources (g.g. taonga
species); one on traditional cultural expressions (e.g. taonga works) and
one on traditional knowledge (e.g., méatauranga Maori).” There is
significant overlap between IGC's work and. the. findings and
recommendations of chapters 1 and 2 of the Wai 262, report. Although
New Zealand is considered a leader in this area’ by many states in the
negotiations, our ability to lead has been hampeéred by a lack of domestic
traction on Wai 262 issues. New Zealand'\may be required to take a
formal position on the genetic resources i‘eq_(t ‘(focusing on ‘disclosure of
origin’ in patent applications) in the next biennium of the IGC's work.
MBIE consulted on this issue in 2048 {see bullet point above under Focus
2 work streams). A Cabinet negotiating mandate will be sought for the
IGC in 2019. N



