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Introduction

1. This report is New Zealand’s 18" 19™ and 20" consolidated periodic report to the
Committee on the Elimination of Racial Discrimination (the Committee). The report reflects
the Compilation of Guidelines on the form and content of reports to be submitted by States
Parties to the International Human Rights Treaties.'! The report covers the period of 1
January 2006 to 22 December 2011.

2. The report covers the legislative, judicial, administrative and other measures adopted
in the review period that give effect to the provisions of the International Convention on the
Elimination of All Forms of Racial Discrimination (the Convention). The report should be
read alongside New Zealand’s recent reports under the Convention,” fifth periodic report
under the International Covenant on Civil and Political Rights,3 third periodic report under
the International Covenant on Economic, Social and Cultural Rights,4 Core Document® and
Universal Periodic Review.® The report will respond to the concluding recommendations’
from the last report under the relevant sections. The Committee’s attention is drawn to New
Zealand’s reply for further information on the recommendations contained in paragraphs 14,
19, 20 and 23 of the concluding observations.®

I. GENERAL INFORMATION RELATING TO THE CONVENTION

Government policy and general legal framework

3. It is the continuing policy of the Government to work to eliminate discrimination,
intolerance and violence based on colour, religion, race or ethnic or national origin. The
Government holds that everyone in New Zealand should have equality in opportunity,
colloquially referred to as “a fair go”.

4. New Zealand law specifically protects freedom from discrimination on the grounds of
colour, race, ethnic or national origins (which includes nationality or citizenship) or being the
relative of a particular person.’

5. The Treaty of Waitangi (the Treaty) is a founding document of New Zealand and is at
the heart of the relationship between Maori and the Crown. More information on the Treaty
may be found in the Core Document.

6. The New Zealand Government consulted widely on this report. Consultation
included: posting the draft report online; ad hoc meetings with interested parties; emailing the

' HRI/GEN/2/Rev.6.

2 Eleventh periodic reports of States parties due in 1993 (CERD/C/239/Add.3); Fourteenth periodic report of
States parties due in 1999 (CERD/C/362/Add.10); Seventeenth periodic reports of States parties due in 2005
(CERD/C/NZL/17) [“2006 CERD Report™].

¥ CCPRI/CINZLI5.

* E/C.12/NZLI/3.

® HRI/CORE/NZL/2010.

® National report (A/HRC/WG.6/5/NZL/1); Compilation of UN information (A/HRC/WG.6/5/NZL/2);
Summary of stakeholders' information (A/HRC/WG.6/5/NZL/3); and Report of the Working Group
(AJHRC/12/8).

" CERD/C/NZL/CO/17 [“Concluding Recommendations™].

8 CERD/C/NZL/CO/17/Add.1 [“CERD Further information on Concluding Recommendations™].

% Section 19(1) New Zealand Bill of Rights 1990; and s 21(1) Human Rights Act 1993.
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draft report to individuals and NGOs; and presenting a draft report to the Diversity Forum
organised by the New Zealand’s National Human Rights Institution, the Human Rights
Commission.

Ethnic characteristics of the New Zealand population

7. The ethnic characteristics of the New Zealand population appear in greater detail in
the Core Document.'” Maori in New Zealand census surveys are self-identified. In the 2006
Census, 77.6% of people resident in New Zealand identified as European ethnic group;
14.6% as Maori; 9.2% as Asian; 6.9% as Pacific people (Pasifika'') and 0.9% as other.

Declaration on the Rights of Indigenous Peoples

8. In early May 2009, the Prime Minister indicated the Government was considering
moving to support the Declaration on the Rights of Indigenous Peoples. That support would
be conditional on New Zealand being able to protect the unique and advanced domestic
framework that has been developed for the resolution of issues related to indigenous rights.
The Government then considered how the Declaration could fit alongside our existing laws
and constitutional arrangements and concluded that it could support the Declaration, provided
the terms of that support were clear.

9. On 19 April 2010, the Minister of Maori Affairs read a statement of support for the

Declaration at the United Nations Permanent Forum on Indigenous Issues in New York. On

20 April 2010, the Minister of Justice read the statement in the New Zealand Parliament.'* In

summary, the statement of support:

. expresses support for the Declaration

. acknowledges that Maori hold a special status as the indigenous people of New Zealand
and have an interest in all policy and legislative matters

o affirms New Zealand’s commitment to the common objectives of the Declaration and
the Treaty of Waitangi, and

. reaffirms the legal and constitutional frameworks that underpin New Zealand’s legal
system, noting that those existing frameworks define the bounds of New Zealand’s
engagement with the Declaration.

10.  New Zealand’s existing frameworks (including Treaty settlements), while they will
continue to evolve in accordance with our domestic circumstances, define the bounds of New
Zealand’s engagement with the aspirational elements of the Declaration.

Wai 262 (Flora and fauna)

1. This recent Waitangi Tribunal report addresses the claims in Wai 262 (which refers
to a file reference number at the Tribunal). Those claims alleged the Crown had failed to
adequately protect Maori interests in relation to a wide range of cultural knowledge and
cultural practices, as well as in their relationships with indigenous flora and fauna. The
Government is considering the report in its entirety and in the context of existing policy.

1% Core Document at paras 8-11.

! pasifika is a collective term used to refer to people of Pacific heritage or ancestry who have migrated or been
born in Aotearoa New Zealand.

2 Hon Simon Power Ministerial Statements — UN Declaration on the Rights of Indigenous Peoples—
Government Support Parliamentary Debates (Hansard) for Tuesday, 20 April 2010 [Volume: 662; Page: 10229].
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II. INFORMATION RELATING TO SPECIFIC ARTICLES

Article 2

12. The New Zealand Government is committed to its obligations under article 2 of the
Convention to, among other obligations, engage in no act or practice of racial discrimination
against persons, groups of persons or institutions and to ensure that all public authorities and
public institutions, national and local, shall act in conformity with this obligation. This
section of the report sets out information on the legislative, judicial, administrative and other
measures which give effect to the provisions of article 2 of the Convention.

13. As will be discussed below, New Zealand’s primary legislative vehicle for addressing
racial discrimination is the New Zealand Bill of Rights Act 1990 and Human Rights Act
1993. In addition, the Treaty of Waitangi underlies the relationship between the Crown and
Maori and is integral to institutions such as the Maori Land Court and Waitangi Tribunal.
The Treaty also informs more recent initiatives such as the increasing pace of the Treaty of
Waitangi settlements process and the new Marine and Coastal Area (Takutai Moana) Act
2011.

Human Rights Act 1993 and the Human Rights Commission

14.  The Human Rights Commission (the Commission) is an independent Crown entity
established to protect human rights in New Zealand. In 2009/10, its annual funding was
$10.311 million. The Director of Human Rights Proceedings heads up an independent office
within the Commission, the Office of Human Rights Proceedings, Te Tari Whakatau Take
Tika Tangata. The Director decides whether to provide legal representation for people who
have complained of breaches of the Human Rights Act. Proceedings are heard in the Human
Rights Review Tribunal.

15. The protections and sanctions in the Human Rights Act, and the functions of the
Commission as noted in the previous reports, remain largely unchanged.  During the
reporting period, there were three amendments to the Act, none of which related to
discrimination on the grounds of colour, race, ethnic or national origins.

16. The Commission releases an annual Review of Race Relations in New Zealand — Tt
Tti Tuituia. In addition, the Commission, with the assistance of the Ministry of Justice,
annually reviews progress in implementation of the recommendations of the CERD
Committee and produces a monitoring table for the Government.

17. The Human Rights Commission published Human Rights in New Zealand Today,
Nga Tika Tangata O Te Motu, in September 2004 and followed up with the New Zealand
Action Plan for Human Rights (the Action Plan) in March 2005. The Action Plan had 178
“priorities for action”: most having some implications for central government, either directly
or in conjunction with local government or other agencies. The Committee recommended
that New Zealand Government provide more detailed information on measures adopted to
follow up on the Action Plan."

18.  With the wide range of recommendations and the scale of factors that needed to be

3 Concluding Recommendations para 11.
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considered, the Government directed departments to consider the appropriateness of
implementing the Action Plan’s priorities for action as part of normal business. The
Government also encouraged departments both to respond to requests from the Commission
for relevant information in a timely manner and to identify work meeting the Action Plan’s
priorities in their Statements of Intent and/or annual reports, or other organisational
documents.

19. The Government took a pragmatic approach to the Action Plan and aimed to
encourage continuing dialogue between the Commission and departments. This approach
allowed departments to give the priorities for action the careful analysis they deserved and
allowed for flexibility.

20. In 2008, the Commission conducted a “mid-term” review of progress in achieving the
priorities identified in the Action Plan."* The mid-term review indicates that there have been
substantial initiatives in almost all areas. Of the 178 action points, the Commission noted
that 21 have been achieved and 132 have seen some progress, ranging from limited to
significant. In 24 cases, however, the Commission noted that no progress had occurred. This
is because these issues were not part of the Government’s work programme.

21.  In 2011, the Commission launched its major report card on the state of human rights
in New Zealand called Human Rights in New Zealand 2010 — Nga Tika Tangata O Aotearoa
2010. This report updated Human Rights in New Zealand Today and assessed progress
against the 178 priorities set out in the Action Plan. The Commission identified 30 priority
areas for action to advance human rights.

New Zealand Bill of Rights Act 1990

22. The Committee considered that the Bill of Rights Act’s legal status is insufficient to
guarantee full respect for human rights, in particular the right not to suffer from
discrimination based on race, colour, descent or national or ethnic origin. 5

23.  The Bill of Rights Act, other human rights instruments and the courts do not directly
limit Parliament’s legislative powers. Parliament is supreme. There is no supreme written
law in New Zealand. Courts must, however, interpret enacted legislation, so far as possible,
consistently with affirmed rights. The Bill of Rights Act requires that all legislation is
reviewed for compliance with national and international human rights standards. The
Attorney-General reports any apparent inconsistency with the Bill of Rights Act to
Parliament. The Reporting period had only one piece of legislation introduced that the
Attorney-General found unjustifiably discriminated against Maori.'® The Human Rights
(One Law for All) Amendment Bill 2006 was a Member’s Bill and was defeated at first
reading.

24.  In addition, under the Human Rights Act, the Human Rights Review Tribunal has the
power to make a declaration of inconsistency in relation to discriminatory provisions in

Y The Mid-term Review of Progress is available on the Human Rights Commission’s website at:
http://www.hrc.co.nz/hrc_new/hrc/cms/files/documents/08-Dec-2008_11-08-45_Mid-Term-
Review_Action_Plan_Human_Rights.html.

15 Concluding Recommendations para 12.

16 Report of the Attorney-General under the New Zealand Bill of Rights Act 1990 on the Human Rights (One
Law for All) Amendment Bill 2006.
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legislation. This was used for the first time in May 2008 in relation to an instance of age
discrimination in accident compensation legislation. The Government amended the
legislation in advance of the declaration of inconsistency being issued and tabled a report in
Parliament responding to the declaration.

Treaty of Waitangi

25.  The Committee encouraged New Zealand to continue the public discussion on the
status of the Treaty of Waitangi, with a view to its possible entrenchment as a constitutional
norm.'” Public discussion on the constitutional status of the Treaty of Waitangi is a continual
aspect of New Zealand’s political, legal and social environment.

26. In 2010, the Government announced a consideration of constitutional issues, which
will cover, among other matters, Maori representation in Parliament and in local government,
the role of the Treaty of Waitangi and whether New Zealand needs a written constitution.
Public engagement on these issues is scheduled to begin in 2012.

217. The Treaty of Waitangi Information Programme was aimed at increasing public
awareness, discussion and understanding of the Treaty. From 2004 to 2006, it produced a
dedicated website,'® resources to support Treaty-specific curriculum activities in schools and
a travelling exhibition on the Treaty, which toured the country until June 2008. The
exhibition is currently on show at the national museum Te Papa Tongarewa Our Place.

The Waitangi Tribunal

28. The Committee recommended' that the New Zealand Government consider granting
the Waitangi Tribunal legally binding powers to adjudicate Treaty matters and increased
financial resources. The Government noted the Committee’s recommendation but does not
intend to give the Tribunal binding powers to adjudicate Treaty matters, as it operates
essentially as a truth and reconciliation process.

29. For the financial year 2005/6 the appropriation for the Waitangi Tribunal was $7.5
million. The appropriation for the 2010/11 was $9.9 million.”” Over the intervening years
the appropriations included in 2006/7 $500,000 to help ensure the timely registration of
historic Treaty claims and to increase the research and report writing capacity of the Waitangi
Tribunal and in 2007/8 $1.785 million to ensure the Waitangi Tribunal can deliver the then
Government’s stated policy of settling historical claims by 2020.

Treaty of Waitangi negotiations21

30. The Government continues to make progress towards the comprehensive settlement of
historical Treaty of Waitangi claims. The guidelines for achieving fair and durable
settlements set out in the last report to the Committee remain in place with the exception of
the indicative settlement timetable. Key developments since the last report relate to the way

17 Concluding Recommendations para 13.

18 See http://www.nzhistory.net.nz/category/tid/133.

9 |bid para 18.

% Ibid.

2! New Zealand recognises that further to the Committee’s Concluding Observations on the previous report that
indigenous rights are separate from special measures: CERD Concluding Recommendations para 15.
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in which settlements are negotiated, the pace of the Treaty claim settlements process and a
maturing relationship between the Crown and Maori groups negotiating settlements of their
historical claims.

31. At the time of the last report, the Crown generally made progress with groups ready to
negotiate. In some instances, neighbouring groups who were not in negotiations themselves
felt they were disadvantaged by this approach — especially where the historical claims of
multiple groups overlapped. Two Waitangi Tribunal reports issued in 2007 (the Tamaki
Makaurau and Te Arawa Settlement Process Reports) raised concerns about this approach,
prompting the Crown to consider what more could be done to facilitate the resolution of
overlapping claims.

32. The Government response to the reports places greater emphasis on the regional
coordination of settlement negotiations, attempting where possible to ensure that the
historical settlements of neighbouring groups progress simultaneously. At the request of
Maori groups, this period also saw greater use of Chief Crown Negotiators (often former
politicians or senior public servants) and independent facilitators. Stemming from these
innovations, as well as the exercise of greater flexibility by Ministers in applying settlement
policies, there was a marked increase in the rate of progress in negotiations during 2008.

33. In November 2008, the Government adopted as an aspirational goal the
comprehensive settlement of all historical Treaty claims by 2014. The 2009 and 2010
Budgets together provided an additional $28.7 million operational funding, over four years,
to allow the Office of Treaty Settlements* to employ more negotiations staff. Additional
funding has also been made available to Maori groups to support them financially throughout
the settlement process. The Crown is determined that acceleration need not come at the
expense of quality; the first priority remains the achievement of just and durable settlements.

34, Since 2009, the Government has held three national hui, with representatives of
settled and non-settled claimant groups, entitled Te Kokiri Ngatahi (“Moving Forward
Together”). These annual hui provide a forum for the Crown and Maori to discuss process
and policy innovations in relation to Treaty claim settlements, and help ensure the Crown is
responsive to Maori views about how the settlement process should be conducted.

35. As at 8 June 2011, 33 comprehensive Deeds of Settlement and 58 Agreements in
Principle have been signed between the Crown and iwi.”> The Crown is in settlement
negotiations or pre-negotiation discussions with another 33 claimant groups.**

36. There has been increased progress in historical Treaty claim settlements over time.
Settlements are generally accomplished by achieving the following milestones one after
another: Crown recognises the mandate of an entity to negotiate the settlement of a Maori
group’s historical claims; Crown and representative entity sign Terms of Negotiations
(TON); Agreements in Principle reached (AIP); Deeds of Settlement signed (DOS);
introduction of Settlement Bill to House of Representatives; enactment of settlement

2 The Office of Treaty Settlements is responsible to the Minister for Treaty of Waitangi Negotiations and
provides policy advice on specific negotiations and generic settlement policies.

% The figure for signed Deeds of Settlement does not include those for on-account or non-comprehensive
settlements.

% The number of groups remaining is subject to change as claimant groups have the prerogative to change
configuration during the negotiation process.
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legislation.) The following graph provides an indication of progress in historical Treaty
settlements over time:

Year by year comparison of milestones achieved

50

40

M Bills enacted

30 m Bills introduced
mDOS
20 W AlPs
m TONs
10 I B Mandates
S EE BN B =

2006/7 2007/8 2008/9 2009/10 2010/11

The cut-off date for the lodging of historical Treaty claims

37.  The Committee recommended that New Zealand ensure that the cut-off date for the
lodging of historical Treaty claims will not unfairly bar legitimate claims and it should pursue
its efforts to assist claimants groups in direct negotiations with the Crown.” The closing date
for the submission of historical Treaty claims was widely publicised by Te Puni Kokiri and
the Waitangi Tribunal from its enactment in 2006 until 1 September 2008, with increased
publicity in the last few months. The effectiveness of this publicity was demonstrated by the
dramatic increase in the number of claims submitted from 1 July to 1 September 2008.
Around 2145 claims were submitted during this period, compared to approximately 5 to 6
claims received by the Waitangi Tribunal each month before the deadline was announced.
Claims submitted by the closing date will be able to be amended and added to after the
closing date.

Te Puni Kokiri (Ministry of Maori Development)

38. Te Puni Kokiri 1s guided by the Maori Potential Approach in the development and
implementation of Maori public policy. There are three principles. The first principle is
Maori Potential. 1t recognises that Maori are diverse, aspirational people with a distinctive
culture and value system. This principle highlights that Maori are a diverse people with
significant potential as an indigenous people. It recognises that all Maori have positive
potential, regardless of age, gender, location or socioeconomic status. This principle guides
Te Puni Kokiri in supporting Maori to identify their strengths and to develop and facilitate
opportunities to maximise this potential.

39. The second principle is that Maori are Culturally Distinct. 1t recognises the Maori
community and their indigenous culture as an overall contributor to the identity, wellbeing
and enrichment of New Zealand society. This principle recognises that Maori communities
are both a part of, and significant contributors to, New Zealand society. It distinguishes Maori
as the first people of New Zealand, while acknowledging the positive contributions they bring

% Concluding Recommendations para 17.
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to their communities as an indigenous people, as cultural beings, and as citizens of New
Zealand and the world. This principle guides Te Puni Kokiri in supporting the creation of
opportunities for Maori to sustain and leverage off their indigenous identity and culture.

40. The third principle is Maori Capability. It affirms the capability, initiative and
aspiration of Maori to make choices for themselves. This principle guides investment in
Maori to bring about change in their life circumstances and their environments. This principle
advocates strengthening organisational and infrastructural capacity, while at the same time
also building the capability of people and their sense of choices and power to act. This
principle guides Te Puni Kokiri to support opportunities for investment in Maori that build
upon their own capability and initiative to be catalysts for change in their own lives.

Maori Commercial Fisheries and Commercial Aquaculture

41. There are 57 iwi recognised in the Maori Fisheries Act 2004. When a recognised iwi
organisation has met governance criteria set out in the Maori Fisheries Act, it is entitled to
receive fisheries assets as the mandated organisation for that iwi. At the end of 2010, fifty
three recognised iwi organisations had been mandated, leaving four iwi yet to be mandated.
Te Ohu Kaimoana is working with the remaining four to assist them to achieve the necessary
mandate. More than 80% of Fisheries Settlement assets, equalling more than $510 million,
has been allocated to iwi.

42. Shares in fishing companies are held by a central company, Aotearoa Fisheries
Limited. The profits of this company are to be shared, 80% going to mandated iwi
organisations in proportion to their populations and 20% to Te Ohu Kaimoana to fund its
work on behalf of iwi. In December 2010, Te Ohu Kaimoana made its first distribution to
iwi out of an after tax profit of $18.9 million.

43.  Since the last report, the Ministry of Fisheries has refined the way it supports Maori
participation in fisheries management. The new approach provides support to iwi to develop
their own iwi fisheries plans, as a basis for participating in Ministry of Fisheries led national
fisheries plans. The new approach was developed after extensive consultation with Maori.
An extension services team of Pou Takawaenga provides support to develop iwi fisheries
plans. In addition, specialised Maori relationship managers (Pou Hononga) continue to be
employed by the Ministry.

44. The Ministry of Fisheries provides support to Maori to use customary food gathering
regulations to manage their own customary (non-commercial) fishing activity. The Ministry
is working with some iwi, who have negotiated specific agreements with the Crown, to
produce customary food gathering regulations and develop co-management agreements.

45. The Maori Commercial Aquaculture Claims Settlement Act 2004 provides iwi with
rights associated with 20% of all new aquaculture space created from 1 January 2005. The
settlement also provides iwi with the equivalent of 20% of existing aquaculture space (called
pre-commencement space) created between 21 September 1992 and 31 December 2004. The
Ministry of Fisheries has discharged the majority of its pre-commencement space obligation
through a series of settlements that involve transfer of over $100 million. The Crown
continues to work with iwi in order to discharge its remaining pre-commencement space
obligations.

46. The Government has recently introduced the Aquaculture Legislation Amendment
Bill (No 3) to improve the way aquaculture is managed in New Zealand. The existing



Page 12 CERD/C/NZL/20 DRAFT FOR CONSULTATION — NOT GOVERNMENT POLICY

mechanisms to give effect to the new space obligations are difficult to implement under the
proposed aquaculture legislation. The Crown, in collaboration with iwi, is developing
mechanisms to provide for the new space obligation under the new aquaculture laws.

Foreshore and Seabed Act 2004%°

47.  The Committee noted the information provided by the State Party on the follow up
given to its Decision 1(66)*" in relation to the Foreshore and Seabed Act 2004 (2004 Act).
The Committee was concerned by the discrepancy between the assessment made by the State
Party and that made by nongovernmental organisations on the issue (articles 5 and 6).

48.  The Committee reiterated the recommendations that a renewed dialogue between the
State Party and the Maori community take place with regard to the 2004 Act, in order to seek
ways of mitigating its discriminatory effects, including through legislative amendment where
necessary; that the State Party continue monitoring closely the implementation of the 2004
Act; and that it take steps to minimise any negative effects, especially by way of a flexible
application of the legislation and by broadening the scope of redress available to Maori.

49. The Government commenced a review of the 2004 Act at the beginning of 2009 with
the aim of remedying the substantive and procedural issues of the 2004 Act, in particular
concerns about its discriminatory effect on Maori. The Government undertook transparent
and inclusive consultation, which provided for public and stakeholder input at critical points.
This dialogue with the public and stakeholders, including formal and informal consultation,
continued until the end of 2010.

50.  Throughout this period, the Government consulted with an Iwi Leaders’ group (an
association of tribal leaders from around New Zealand), appointed an Independent Ministerial
Review Panel to consult with the public and provide recommendations to the Government on
the 2004 Act and conducted its own separate public consultation process on the
Government’s proposals to repeal the 2004 Act. The Government has consulted and
cooperated in good faith throughout the Review with Maori, both directly and through their
representative groups.

51. Following this extensive dialogue with Maori and the general public of New Zealand,
the Government introduced the Marine and Coastal Area (Takutai Moana) Bill. The Bill was
considered for racial discrimination issues and found to be consistent with the Bill of Rights
Act. When the Bill was enacted as the Marine and Coastal Area (Takutai Moana) Act 2011
(the Act), it repealed the 2004 Act.

52. The Government considers the Act achieves an equitable balance of the interests of all
New Zealanders in the common marine and coastal area (an area physically similar to the
foreshore and seabed). For example, it explicitly:

a. repeals the 2004 Act (which was nationally and internationally criticised as
discriminatory against Maori);

% Concluding Recommendations para 16 and CERD Further information on Concluding Recommendations
paras 5-22.
#" CERD/C/DEC/NZL/1.
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b.  restores any customary interests in the common marine and coastal area that were
extinguished by the 2004 Act and gives legal expression to these interests in
accordance with the Act;

c. removes Crown ownership (the effect of which extinguished Maori customary
interests) and replaces this with a non-ownership model whereby no one
(including the Crown) owns, or is capable of owning, the common marine and
coastal area, but where customary marine title may be found to exist and which
will amount to an interest in land.

d. provides a new right for Maori to access the High Court to have customary
(marine) title applications heard and determined;

e.  provides a new right for Maori to access the High Court to have applications for
protected customary rights (non-territorial based rights) heard and determined;
and

f.  provides the ability for Maori to seek recognition of their customary interests
through agreement with the Crown.

53. The Act makes key changes to the test for customary marine title compared to the test
in the 2004 Act to more accurately reflect developments in the common law. These changes
are:

a. use of tikanga (Maori customary values and practices) as an additional
component of the test (i.e. the test from Te Ture Whenua Maori Act 1993);

b.  continuous ownership of contiguous land is no longer a requirement but a matter
that may be taken into account (which means raupatu/historical land confiscation
1s not necessarily a decisive factor in ruling out customary marine title claims);

c.  clarification that fishing by third parties does not necessarily preclude a finding of
customary marine title;

d.  provision for shared exclusivity (i.e. multiple iwi, hapii or whanau can seek
customary marine title over an area); and

e.  recognition of the legitimacy of historical customary transfers.

54. The Act also adjusts the standard burden of proof so that it is presumed, in the
absence of proof to the contrary, that a customary interest once shown has not been
extinguished.

55.  The Act provides for broad recognition of Maori customary interests by providing for
three types of recognition: customary marine title, protected customary rights and
participation in conservation procedures. The Act clearly sets out the legal requirements and
rights that give expression to customary interests, therefore giving certainty to both the
applicant groups and other interest groups in the common marine and coastal area.

56.  The Act provides a package of rights associated with customary marine title. These
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rights reflect elements of private title and in certain respects go further than the rights of
private title. Customary marine title gives rights to permit activities requiring a resource
consent, some conservation activities, provides for protection of wahi tapii (sacred places),
prima facie ownership of newly found taonga tiituru (objects that relate to Maori culture,
history or society and which are more than 50 years old) and ownership of non-nationalised
minerals. It also gives the customary title holders the right to create a planning document that
provides a high level influence over how the relevant area is regulated by local government.
Customary marine title will be subject to the right of free public access, with the exception of
specified wahi tapu that require protection, and is inalienable.

57.  Iwi, hapt or whanau will also be able to gain recognition and protection for
longstanding customary activities, uses or practices that continue to be exercised. The Act
recognises the universality of Maori interests generally through providing for a right to
participate in conservation procedures, which formalises existing best practice in coastal
management.

58. The Act also provides iwi and hapii in the relevant area with a right of first refusal
over all reclamations created from the common marine and coastal area.

59. The Act came into force on 1 April 2011. Implementation planning is underway,
including the development of procedures for reaching agreements with the Crown to
recognise customary interests and the preparation of information resources about the Act.
The Government will be monitoring the implementation of the Act closely as groups seek to
enter, and do enter, agreements with the Crown.

Maori and Pacific initiatives to address family violence

60. A Taskforce for Action on Violence within Families was established in June 2005 to
advise the Family Violence Ministerial Team on how to make improvements to the way
family violence is addressed and to eliminate family violence in New Zealand. A Director
was appointed in 2010 and is leading a policy and research team. One of the Taskforce’s key
strengths and achievements includes promoting leadership by supporting the Maori Reference
Group and Pacific Advisory Group. The Maori Reference Group and Pacific Development
Group develop and implement specific programmes of action that consolidate appropriate
responses to family violence for Maori and Pacific whanau and families.

61. The Maori Reference Group programme of action has established a framework to
shape priorities for the next five years. Over this time, the programme of action will primarily
be guided by the following five priority goals:

. Leadership: Effective and visionary leadership across all levels of Maoridom founded
on a shared commitment to whanau ora for all whanau.

. Changing attitudes and behaviour: All Maori have opportunities to receive relevant and
appropriate support, information and education about violence in safe and meaningful
contexts (acknowledging the variable time requirements for achieving significant
change in attitudes and behaviour for different individuals and whanau).

. Ensuring safety and accountability: Maori have access to a wide range of effective
processes and services to ensure that victims are safe, to stop perpetrators from
reoffending and to promote whanau maintenance and restoration.

. Effective support services: All Maori have access to effective, sustainable support
services, wherever they live, which are evaluated against a range of agreed success
factors, including whanau ora indicators.
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. Understanding and developing good practice: Service delivery to Maori will be
measured against an agreed understanding of what constitutes “good practice” based on
available evidence and agreed indicators for whanau ora, with ongoing opportunities
for the development, trialling and uptake of innovative and promising ideas.

62. The Pacific Advisory Group’s programme of action also has five similar priority
goals. The outcomes of these goals will be, for Pacific peoples and communities, zero
tolerance for aiga/family violence; increased education and awareness about aiga/family
violence; increased availability and accessibility of quality Pacific prevention; and early
intervention aiga/family violence services within Pacific communities.

63. Family Violence funding was reprioritised from 1 April 2011 to provide for five
family violence initiatives. Of the five, two will build on the successes of the Campaign for
Action on Family Violence (the “It’s not OK” campaign launched in July 2007) in respect of
Maori and Pacific peoples. E Tu Whanau! addresses family violence by developing and
delivering clear, consistent antiviolence messages that are designed, delivered and led by
Maori. The new Pasifika campaign will also be designed, delivered and led by Pacific
people, providing clear and consistent messages about building strong families and
preventing and addressing violence.

64. Since 2009, the Ministry of Women’s Affairs (MWA) has worked with other
government agencies on addressing the issue of intimate partner violence in ethnic
communities. To address concerns raised during consultation with ethnic communities,
MWA and the Office of Ethnic Affairs developed the brochure “Speak up, seek help, safe
home” containing information on New Zealand law, the definition of domestic violence and
where to go for help. MWA has also worked with the Ministry of Social Development on
developing case studies of initiatives addressing family violence in refugee and migrant
communities. The purpose of the case studies is to learn from communities about “what
works” in addressing intimate partner violence in ethnic communities and disseminate the
information as widely as possible. As agreed by the Taskforce for Action on Violence within
Families in April 2011, the Office for Ethnic Affairs is developing a 12-month plan of action
that seeks to address issues of family violence in ethnic communities.

65. In 2009, MWA commissioned a report with a specific focus on sexual coercion,
resilience and young Maori. The report was to include a complete literature review on
previous work done in this area, create a clear methodology to be used in any future research
in this area and to establish relationships with Maori for future research in this area. In
August 2010, the report “Sexual Coercion, Resilience and Young Maori: a scoping review”
was released. Since then, MWA hosted several hui informing officials and NGOs about the
research findings and generating discussion about the issues, which have not been previously
canvassed in any other New Zealand research. MWA is currently investigating the
implications of this research for further work.

Immigration

66. In 2009/10, 45,719 people were approved for residence. Sixty-two percent of
approvals were through the Skilled/Business Stream, 32% through the two family sponsored
streams and 6% through the International/Humanitarian Stream. The United Kingdom was
the largest source country of permanent residence approvals (17%) followed by China (13%)
and South Africa (12%). New Zealand accepts up to 750 refugees annually as per its refugee
quota. In 2009/10, Bhutan and Myanmar were the leading source countries of quota
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refugees.

67. The Immigration Act 2009 (2009 Act) came into force on 29 November 2010. The
2009 Act modernises New Zealand’s immigration laws and introduces a universal visa
system. This means that everyone requires a visa to enter New Zealand. Key changes of the
2009 Act include the introduction of the Immigration and Protection Tribunal, which will
streamline the appeals process, and recognition of New Zealand’s obligations under the
Convention Against Torture and International Covenant on Civil and Political Rights.

Detention of asylum seekers

68.  The Committee recommended that New Zealand put an end to the practice of
detaining asylum seekers in correctional facilities, and ensure that health and character
grounds upon which asylum may be refused remain in compliance with international
standards, especially the 1951 Convention Relating to the Status of Refugees.?®

69. All applicants for visas to New Zealand must have an acceptable standard of health
and be of good character. Applicants who have been recognised as refugees may be granted
medical waivers and character waivers. Waivers are granted on a case-by-case basis.

70.  Health and character grounds are not a basis upon which to exclude or expel asylum
seekers under New Zealand immigration law. Immigration New Zealand has never declined
a claim to refugee status on health ground and this is not permitted in law. The only lawful
grounds for declining a refugee status claim are provided for by article 1F of the 1951
Convention Relating to the Status of Refugees.

71. The detention provisions in the 2009 Act are not specific to classes of people. People
can be detained under the 2009 Act if there is doubt about the identity of the person, where
there is a threat or risk to security, to facilitate legitimate removal action or it is otherwise in
the public interest. The detention system is flexible because the court can refuse to issue a
warrant for a person or issue the detention of a person for up to 28 days in a prison or in an
approved premises or release them into the community on conditions. Section 324(3) of the
2009 Act enables people detained under a warrant of commitment to apply to a District Court
Judge for a variation of the warrant or a release on conditions.

72. The majority of asylum seekers in New Zealand are not detained at any stage. The
Department of Labour has been in close consultation with the Department of Corrections
regarding the care of the small number of asylum seekers detained in correctional facilities.
Asylum seekers are segregated in detention when possible and are not held with convicted
criminals.

Settlement policies

73. The New Zealand Government’s Settlement Strategy (the Strategy) provides the
framework and overarching goals for the settlement of migrants, refugees and their families.
Initially developed in 2003 the Strategy was revised with a new vision in 2007 — “New
Zealand’s prosperity is underpinned by an inclusive society, in which the local and national
integration of newcomers is supported by responsive services, a welcoming environment and
a shared respect for diversity.” Under the Strategy, Government agencies provide and/or
fund a number of services and activities that support the seven Strategy goals for migrants
and refugees in their initial settlement period (up to five years).

% |bid para 24.
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74. The Department of Labour provides leadership for agencies on the Strategy, with the
most recent leadership focus being on the development of a Refugee Resettlement Strategy.
The Department also jointly leads the implementation of two regional settlement strategies
(Auckland and Wellington) in partnership with local government. The Department's
contribution over recent years to supporting the Strategy has been on welcoming migrants
and refugees into the community and providing resources and funding activities that meet the
information needs of newcomers.

75. The Department of Labour funds the Settlement Support New Zealand initiative
throughout New Zealand, which provides a clear point of contact for new migrants and for
employers seeking settlement information and referral services for their new migrant staff.
The Department collaborates with local government and nongovernmental organisations in
18 areas to provide locally responsive services that meet the needs of newcomers in the
regions. In 2009/10, the 18 settlement support initiatives provided services to 11,745
migrants resulting in 18,278 referrals to local mainstream and settlement service providers.

Office of Ethnic Affairs

76. The Office of Ethnic Affairs (the Office) is based in the Department of Internal
Affairs and advises the Government on contemporary ethnic diversity issues in New Zealand.
The Office connects ethnic communities to Government, other communities, economic
sectors and with each other. Ethnic communities are those whose ethnic heritage
distinguishes them from the majority, primarily those who identify as African, Asian,
Continental European, Latin American or Middle Eastern. The Office has ethnic advisors
who provide connections for ethnic communities in Auckland, Hamilton, Wellington and
Christchurch, where there is the greatest ethnic diversity; intercultural advisors who provide
diversity management training and resources to Government and business; and policy
analysts who provide the strategic direction.

77. The Office also manages the Language Line telephone interpreting service, which is
available for no charge to those with limited English language ability. Language Line
provides confidential interpreting services in 42 languages and is used by a range of
Government agencies including the Ministry of Health, the Ministry of Social Development,
the Inland Revenue Department, the Department of Internal Affairs and the Department of
Labour.

78. The Office's strategic priorities are:

J maximise ethnic peoples' transactional networks and cultural skills for domestic
economic growth;
. empower ethnic communities through increased Government responsiveness; and

maintain New Zealand's reputation as a successful model of social harmony.

79. Some of the major activities that have contributed to the priorities outlined above
include a number of business forums in 2010, such as the ASEAN Business Leaders' Forum,
the New Zealand Trade and the Muslim World Forum, the Shanghai Expo Forum and the
Business Leaders' India Forum; continuing the Building Bridges programme that aims to
build understanding between Muslim and non-Muslim communities in New Zealand; and
building the capability of employers to manage diverse workforces through the Office's
Intercultural Communication Training.
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Special measures for the advancement of groups in relation to employment

80.  New Zealand is committed to article 2 paragraph 2 of the Convention that requires
New Zealand, when the circumstances so warrant, to consider in the social, economic,
cultural and other fields, special and concrete measures to ensure the adequate development
and protection of certain racial groups or individuals belonging to them, for the purpose of
guaranteeing them the full and equal enjoyment of human rights and fundamental freedoms.
New Zealand recognises that these measures shall in no case entail as a consequence the
maintenance of unequal or separate rights for different racial groups after the objectives for
which they were taken have been achieved.

81. The Committee recommended New Zealand should ensure, when assessing and
reviewing special measures adopted for the advancement of groups, that concerned
communities participate in such a process, and that the public at large is informed about the
nature and relevance of special measures, including the State Party’s obligations under article
2(2) of the Convention.”’

82. The State Services Commission (SSC) published a new Equality and Diversity
Policy for the Public Service in 2008, which emphasises chief executives’ “good employer”
responsibilities and is monitoring progress as part of the chief executive performance review
process. The State Sector Act 1988 “good employer” provisions include recognising the aims,
aspirations and employment requirements of Maori, along with the need for greater
involvement of Maori in the Public Service. The provisions also include recognising the
aims, aspirations, employment requirements and cultural differences of ethnic or minority
groups. Crown Entities have similar “good employer” provisions under the Crown Entities
Act 2004.

83.  In addition, the Ministry of Women’s Affairs nominations service is working with
other Government departments to improve monitoring data on the participation of Maori,
Pacific, ethnic and women with disabilities on state sector boards and committees.

Article 3

84. The New Zealand Government is committed to its obligations under article 3 of the
Convention and condemns racial segregation and apartheid and undertakes to prevent,
prohibit and eradicate all practices of this nature in territories under its jurisdiction.

85. The Government is firmly opposed to racial segregation and apartheid. In New
Zealand, these practices are prohibited by the Human Rights Act and the New Zealand Bill of
Rights Act. Part 1A of the Human Rights Act makes Government, Government agencies and
anyone who performs a public function accountable for unlawful discrimination under the
Act. Section 19(1) of the Bill of Rights Act affirms the right to freedom from discrimination.
Policies or practices of racial segregation and apartheid would fall into the category of
unlawful discrimination under both Acts.

Article 4

86. The New Zealand Government is committed to its obligations under article 4 of the
Convention that requires States Parties to condemn all propaganda and all organisations
which are based on ideas or theories of superiority of one race or group of persons of one

% Concluding Recommendations para 16.
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colour or ethnic origin, or which attempt to justify or promote racial hatred and
discrimination in any form, and undertakes to adopt immediate and positive measures
designed to eradicate all incitement to, or acts of, such discrimination and, to this end, with
due regard to the principles embodied in the Universal Declaration of Human Rights and the
rights expressly set forth in article 5 of the Convention.

87. The comments in the 2006 CERD Report on the legislative mechanisms in place to
eradicate all incitements to or acts of racism remain applicable.’® As is discussed below, New
Zealand continues to make it unlawful to excite hostility against or bring into contempt any
group of persons on the grounds of colour, race, or ethnic or national origins. It also
continues to be a criminal offence to incite racial disharmony through published or
distributed written matter or spoken words in public. No amendments in this regard have
been made to the Human Rights Act since the 2006 CERD Report was compiled.

Unlawfulness of racial disharmony and offence of inciting racial disharmony

88. The number of complaints received under section 61 of the Human Rights Act
(unlawfulness of racial disharmony) has fluctuated over the reporting period. In most years,
the fluctuations were caused by a relatively large number of complaints about a single issue
that occurred in that year. When these figures are adjusted to account for the number of
complaints on single issues, the number of complaints has been relatively similar from year
to year: 31 in 2007, 23 in 2008, 30 in 2009 and 21 in 2010.

89. Most complaints are not progressed as formal complaints. The Commission has
offered mediation and taken other action in a number of these cases. Its decisions have been
based on the high threshold in section 61, particularly when the impact of the Bill of Rights
Act freedom of expression provision is considered in relation to the words used.
Offensiveness of a race related comment is not sufficient on its own. The comment must also
be a probable cause of ethnic hostility or contempt. The vast majority of comments that are
complained about are considered unlikely to contribute to serious ethnic unrest.

90.  While New Zealand does not have a specific offence of “hate speech”, as outlined in
the last report, section 131 of the Human Rights Act creates the offence of inciting racial
disharmony. There was one prosecution, without a conviction, under section 131 in 2008.

Responding to racially motivated crimes

91. Where applicable, section 9(1)(h) of the Sentencing Act 2002 provides that in
sentencing or otherwise dealing with an offender, the court must take into account and record
in the offender’s sentencing notes that the offender committed the offence partly or wholly
because of hostility towards a group of persons who have an enduring common characteristic
such as race, colour, nationality, religion, gender identity, sexual orientation, age or
disability; and

(1) the hostility is because of the common characteristic; and
(i1) the offender believed that the victim has that characteristic.

92. The Committee recommended that New Zealand study ways and means of assessing
on a regular basis the extent to which complaints for racially motivated crimes are addressed
in an appropriate manner within its criminal justice system and in particular, collecting
statistical data on complaints, prosecutions and sentences for such crimes.

%2006 CERD Report paras 174-187.
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93.  In 2010, the Review of Crime and Criminal Justice Statistics Report 2009 was
completed and included specific consideration of gathering information regarding “crimes of
prejudice” (which include racially motivated crime). The report concluded that, given the
problems experienced in overseas jurisdictions where this information is collected, the worth
of their collection in New Zealand would need to be assessed and validated before this could
be considered. However, New Zealand Police will continue to make full use of the Crime
and Safety Survey to monitor trends.

94.  Since New Zealand’s last report, the media have continued to report sporadic
incidents of racially motivated violence, which range from verbal abuse to physical abuse.
Although New Zealand does not officially record racially motivated crime at a national level,
New Zealand Police has actively supported the establishment of local initiatives, which are
designed to facilitate reporting of race based discrimination, harassment and other racist
incidents.”’  For instance, in Christchurch, the Report It website (www.report-it.org.nz) was
launched in 2008 by a group of agencies involved with the Safer Students campaign, namely
Police, Christchurch City Council, Te Riinanga o Ngati Tahu (the governing body of South
Island iwi), Christchurch Polytechnic Institute of Technology, University of Canterbury,
Lincoln University and the Human Rights Commission.’” International students in
Christchurch requested an anonymous online reporting website. In response, the Report It
website allows students to report when people in Christchurch do or say hurtful things to
them because they are different.

95. A similar website has been established in Tasman District creating a “Speak Out”
system for reporting racist incidents. The Speak Out system, which was launched in
November 2010, facilitates reporting of racist incidents via an online reporting form
(available at www.speakout.org.nz), a call free telephone number, as well as direct reporting
to a number of community agencies.

New Zealand Police work with ethnic communities

96.  New Zealand Police has responded to the increasingly diverse population by working
closely with a number of other key agencies to provide support to new migrants, refugees,
foreign workers, tourists and international students. New Zealand Police’s Ethnic Strategy
Towards 2010 — Working Together With Ethnic Communities, was one of the first ethnic
strategies developed by a New Zealand Government agency. The strategy had two primary
outcomes: to develop Police’s capability and capacity to engage with ethnic communities,
and implement culturally appropriate initiatives with ethnic communities in order to increase
community safety, prevent and reduce crime, road trauma and victimisation. The strategy was
implemented over a five year term, with the projects culminating in 2010.

97.  Successful outcomes from the Ethnic Strategy include the doubling of ethnic staff
employed by Police, increased satisfaction in Police services, active community engagement

31 A racist incident is defined as “any incident that is perceived by the victim or any other person to be racist”.
Speak Out website, www.speakout.otg.nz (accessed 1 June 2011).

%2 Police provides ‘in-kind’ support to the Report It website, e.g. staff time, including follow up of incidents
reported through the website; and contributes towards the printing of posters and other information materials.

% New Zealand Police gives in-kind support to the Speak Out initiative in Nelson. This includes Police
participation in the Steering Committee and undertaking follow up action if an incident reported via the Speak
Out website or phone line has a criminal nature or could escalate to criminal offending. Police also provide
ongoing advice and support for other agencies and NGOs.
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through the establishment of ethnic liaison officers, advisory boards and signing of
significant Memoranda of Understanding with key community partners. Finally, the
development of practical resources and tools for operational staff has facilitated enhanced
service delivery and engagement with ethnic communities.

98.  New Zealand Police is developing a Diversity Induction Programme that has a
specific focus on discrimination and gives police employees knowledge and information to
enable them to work with diverse communities and fellow staff members effectively. The
programme will provide a Human Rights induction tool for all new staff. The programme
will consist of eight modules, covering broader diversity issues as well as specific guidance
for working with Maori, Pacific peoples and other ethnic communities.

99. The new ethnic strategy from 2011 towards 2015 will further build on progress made
by New Zealand Police in engaging with and responding to crime and safety issues affecting
ethnic communities, including race related harassment and other racially motivated crimes.
Much of this work will be led by New Zealand Police’s ethnic liaison officers who can
identify with the diverse range of ethnic communities in New Zealand and work alongside
them to address the broad spectrum of crime and safety issues faced by individual members
of specific ethnic communities.*

Immigration distinctions based on nationality

100. Section 153 of the Human Rights Act allows the Government to distinguish between
New Zealand citizens and other persons, or between Commonwealth and non-
Commonwealth citizens. This exemption permits only distinctions to be made between these
groups — it does not permit discrimination. The Department of Labour seeks to ensure that
human rights legislation is complied with wherever possible in immigration decisions and,
where apparent departures do occur, ensures that there is sufficient justification for
maintaining a distinction.

101.  Section 392 of the Immigration Act 2009 provides a procedural exemption to the
Human Rights Act where the publicly funded complaints process is not available in actions
that allege discrimination in relation to the Immigration Act and regulations and any policy
made validly under the Immigration Act. The Human Rights Commission is also prevented
from receiving complaints, bringing proceedings or intervening in civil proceedings, in
relation to immigration decisions.

102.  Although the Immigration Act provides for a partial exemption from human rights
scrutiny, immigration legislation, policies and practices are still subject to the non-
discrimination standard provided for under the Bill of Rights Act. This means that policy and
legislative proposals must be assessed for consistency with the right to be free from
discrimination under section 19(1) of the Bill of Rights Act.

Article 5

103. The New Zealand Government is committed to its obligations under article 5 of the
Convention to undertake to prohibit and to eliminate racial discrimination in all its forms and
to guarantee the right of everyone, without distinction as to race, colour, or national or ethnic
origin, to equality before the law, notably in the enjoyment of civil, political, economic,
social and cultural rights.

% Concluding Recommendations para 25.
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104. New Zealand affirms the right of everyone, without distinction as to race, colour, or
ethnic or national origin, to equality before the law and enjoyment of civil, political,
economic, social and cultural rights. The Government recognises the persistence of the
inequalities that face Maori and Pacific people in employment, education, health, social
services and housing and that it is essential for the future of New Zealand that these
inequalities are addressed. In addition, the over-representation of Maori in the justice and
prison system is of particular concern and reducing Maori offending and recidivism is a
priority for the Government. The steps New Zealand has taken to realise the obligations
under article 5 are set out below.

Criminal justice system

105. Everyone charged with an offence has a right under section 24 (g) of the Bill of
Rights Act to language interpretation if needed. This right is also recognised in the Maori
Language Act 1987.

106. The court system has regard to the different cultures and traditions of ethnic groups
who use the system. A number of initiatives currently operating in courts are aimed to
address offending through the provision of “wrap around” services and/or use of therapeutic
jurisprudence. Over the reporting period, the judiciary have initiated:

o Family Violence Courts for managing domestic violence cases that operates at eight
District Courts.

. Rangatahi Courts (currently seven), locating part of the Youth Court Process on a
Marae.

o A Pasifika Court that follows the same process to monitor Family Group Conferences
at a Polynesian Centre. Both initiatives aim to reconnect young offenders with their
culture and reduce reoffending.

o A Special Circumstances List Court for offending by persistent low level offenders who
are homeless.

. The Christchurch Youth Drug Court and Intensive Monitoring Group (Auckland) that
focus on alcohol and drug misuse and dependency for young people.

107.  Work and Income delivers and assists court users to access social support services
through Community Link in Courts, which is a voluntary service for people attending a
Family Violence Court (in three sites).

108. There is a process in place at 34 District Courts to remand cases to allow for a
Restorative Justice conference to take place before sentencing. In-court alcohol and other
drug clinicians are funded by the Ministry of Health and are available in Northland and
Wellington District Courts, assisting judges to identify offenders with mental health and
alcohol and other drug needs. The judiciary, Ministries of Education and Justice, and Child
Youth and Family are piloting a programme where Education Officers attend Youth Court
hearings (three locations at this time) to provide advice on a young person’s education.

109. The Ministry of Justice is working with the judiciary on the design and
implementation of a court process in the Kaikohe District Court that will:

. increase the involvement of whanau, hapt and iwi in the court process;
. encourage the inclusion of tikanga Maori by actively promoting the use of legislation
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that supports this in the District Court, such as section 27 of the Sentencing Act 2002°°
and section 4 of the Maori Language Act 1987 (right to speak te reo Maori in legal
proceedings); and

. facilitate defendant access to wrap around services and opportunities to address the
underlying causes of their offending via section 25 of the Sentencing Act 2002.*

110. Two areas of possible discrimination against ethnic groups within New Zealand merit
attention. Juries are selected without bias. However, because of the ethnic or national origins
of potential jurors, many do not have the “good understanding” of English specified on the
jury summons form. In October 2010, jury districts (the area from which a person can be
summoned for jury service) were increased from a boundary of 30 kilometres to 45
kilometres from a jury trial court. This allows for a much wider selection pool of jurors,
including the improvement of Maori representation in rural areas (based on the number of
Maori living in rural areas).

111.  All court proceedings are in English; however the Maori Language Act 1987 makes
provisions for anyone to speak Maori in any legal proceedings, whether or not they are able
to understand or communicate in English or any other language. When Maori is spoken in
court, an interpreter will translate what has been said into English. Any of the following
persons may speak Maori in a court or tribunal:

o the parties (the person who is bringing the case or the person who is defending the
case);

any witness;

any member of the court or tribunal;

the lawyers or other person representing a party in the proceedings; and

anyone else if the Judge or person in charge agrees.

Over representation of Maori and Pacific people in the criminal justice system.

112.  The Committee reiterated its concern regarding the over representation of Maori and
Pacific people in the prison population and more generally at every stage of the criminal
justice system and recommended that the State Party enhance its efforts to address this
problem.”” The Government recognises that the rate of imprisonment of Maori and Pacific
people pose a significant challenge for it and for Maori and Pacific communities.*®

113.  The Department of Corrections provides a number of programmes and services

% Section 27 allows the offender to request that the court hear from any person or persons they call to speak, on:
(a) the personal, family, whanau, community, and cultural background of the offender:
(b) the way in which that background may have related to the commission of the offence:
(c) any processes that have been tried to resolve, or that are available to resolve, issues relating to the
offence, involving the offender and his or her family, whanau, or community and the victim or victims
of the offence:
(d) how support from the family, whanau, or community may be available to help prevent further
offending by the offender:
(e) how the offender's background, or family, whanau, or community support may be relevant in
respect of possible sentences.
% Section 25(1)(d) allows the court to adjourn proceedings in respect of any offence after the offender has been
found guilty or has pleaded guilty and before the offender has been sentenced to enable a rehabilitation
programme or course of action to be undertaken.
%7 Concluding Recommendations para 21.
% For disaggregated statistics on prisons please see Annex B, Table 13.
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specifically aimed at reducing reoffending among Maori through the use of tikanga Maori
(customary Maori) concepts and values, including:

. Tikanga Maori Programmes. These programmes are tailored for all offenders who
identify as Maori and have been sentenced to imprisonment, supervision, intensive
supervision, home detention, and release on conditions, parole, and community work.
They use customary concepts and values to equip participants with a willingness and
motivation to address their rehabilitation, specifically focusing on their offending
behaviour.

. Maori Therapeutic Programmes: The Maori Therapeutic Programmes are tailored
specifically for Maori male high risk offenders. They are based on cognitive
behavioural therapy integrated with tikanga Maori and are delivered in the
Department’s five Maori Focus Units and the Northland Region Corrections Facility.

. Maori Focus Units: Five 60 bed Maori Focus Units for male prisoners use tikanga
Maori to motivate and rehabilitate prisoners within a therapeutic community in a
custodial environment. Corrections staff work closely with hapt and iwi programme
providers to support prisoners in working towards a responsible and pro-social life in
the community.

o Whanau Liaison Workers: There is a Whanau Liaison Worker attached to each Maori
Focus Unit. They play a critical role in establishing links between prisoners, their
whanau, hapii, iwi and the local Maori community prior to release. Whanau Liaison
Workers work directly with an offender’s whanau by putting in place strategies to
resolve or manage identified reintegrative issues.

o Kartiaks. Kaitiaki (Guardians) are Maori groups from the areas in which four new
regional corrections facilities have been established. Kaitiaki are actively involved in
supporting the reception, rehabilitation and reintegration of Maori prisoners, including
the involvement of prisoners’ families. Kaitiaki also take part in the recruitment and
training of staff.

o Kowhiritanga: The Kowhiritanga (making choices) programme is designed to help
women offenders examine the causes of their offending and develop specific skills to
prevent them reoffending. The programme is based on Western therapies and is
designed to be responsive to Maori women.

. Kaiwhakahaere: Twelve Kaiwhakahaere positions have been established within the
Community Probation & Psychological Services. These positions assist with convening
and facilitating whanau hui, assist probation staff to become familiar with relevant
tikanga based concepts when dealing with Maori offenders and their whanau, and
ensure links are maintained with key staff, relevant iwi, Maori based provider/groups
and community organisations. This is currently operating as a pilot programme.

114. Rehabilitation and reintegration are important in reducing reoffending by helping
prisoners gain the skills and support they need to effectively reintegrate into the community.
Whare Oranga Ake is a new initiative which aims to significantly reduce reoffending,
particularly by Maori. It aims to support prisoners in the last stages of imprisonment to gain
employment, find suitable accommodation and build healthy family and wider social
relationships.

115. Whare Oranga Ake is designed to focus on prisoners’ reintegrative needs. Whare
Oranga Ake units will focus on reintegration through a kaupapa Maori (set of values,
principles and plans agreed upon as a foundation for actions) setting outside the main prison
grounds on a 16 bed whare (dwelling place) and communal facility. This means that Maori
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practices, language and values will be woven through the day-to-day activities and
interactions of the units. A skilled Maori community service provider will lead the approach
and services delivered in Whare Oranga Ake and will be in charge of the day-to-day running
of the unit.

116. Prisoners in Whare Oranga Ake units will be provided opportunities to develop life
skills for living on the outside. This will enhance the prospects of their successful
reintegration back into local communities and reduce the risk of further offending. Prisoners
will be encouraged to participate in employment, education and post programme
rehabilitation, to find supported accommodation and improve whanau relationships, as well
as to establish positive relationships with Maori in the community.

117. Two Whare Oranga Ake units will open in July 2011. While targeted at Maori
offenders they will be open to all prisoners who meet the eligibility criteria. There will be a
review in 2012, after which the units may expand in 2013 to a 32 bed unit. As a typical stay
will be nine months, a 32 bed unit will provide for an average of 42 residents a year.

118.  The Department of Corrections also has a Pacific Focus Unit where the Saili Matagi
programme is delivered. The 18 week programme is delivered by programme facilitators
(with knowledge and experience of Pacific People). It is designed for Pacific male prisoners
currently serving a sentence for violent offences.

119. The programme is based on the Pacific nation’s cultural principles and delivered
through a “proverbial language” approach. Cultural principles/sacred knowledge systems are
used as a “therapeutic approach” in itself. Embedded within the Pacific nation’s cultural
paradigms are tools of “understanding” used appropriately to target treatment. The Saili
Matagi therapeutic approach incorporates Pasifika Matua within the delivery of group work
sessions to transfer the cultural values, beliefs and concepts that are familiar to men of Pacific
cultures. The Programme aims to assist prisoners to identify and change their beliefs,
attitudes and behaviours that have resulted in their violent offending and ultimately reduce
intergenerational violence and the likelihood of reoffending. It includes constructing an
offence map, challenging attitudes and thinking that support offending, managing emotions,
managing relationships and managing conflicts, as well as developing safety plans.

Responses to Maori offending

120. The state of Maori over representation in the criminal justice system remains a
concern for the Government. In November 2009, the Government made addressing the
underlying causes of offending a whole-of-government concern with a priority on Maori
offending. The Government is now progressing a new approach to reducing offending,
known as “Addressing the Drivers of Crime”, to intervene effectively along the pathways of
offending. This pathway includes early prevention, treatment for specific needs related to
offending, and co-joint and collaborative justice and social sector initiatives to reduce
offending and reoffending. Cross-government action is underway in four priority areas:

. Improving the quantity, quality and effectiveness of maternity and early parenting
support services in the community, particularly for those most at risk.

. Developing and implementing programmes that treat and manage behavioural problems
in at risk children and young people.

. Reducing the harm from alcohol and improving the availability and accessibility of
alcohol and drug treatment services.

. Identifying alternative approaches to manage low level offenders and offer pathways
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out of offending.

121. In each of these areas explicit consideration is being given to ensure that services are
effective for and accessible to Maori. This includes the identification of opportunities for
Maori to design, develop and deliver innovative and cost effective, offence reducing
initiatives and solutions that are responsive to the needs of Maori.

122.  Work on “Addressing the Drivers of Crime” is being overseen by the Chief
Executives of the Ministries of Justice, Education, Health, Social Development and the
Department of Prime Minister and Cabinet. Representatives from Te Puni Kokiri, the New
Zealand Police and the Department of Corrections are also directly involved in leading and
contributing to the “Addressing Drivers of Crime” work programme.

123.  The Ministry of Justice also funds activities to improve criminal justice outcomes for
Maori, including:

e commissioning research on additional responses or interventions to support the first
Rangatahi Court (Gisborne) to reach its full potential in reducing youth offending;

e the delivery of Restorative Justice services through Maori providers; and

e support of Maori community focused prevention and safety programmes in response
to youth offending, substance abuse and violence reduction.

Sentencing submissions on community and cultural background

124. The Committee recommended that the State Party undertake an assessment of the
implementation of section 27 of the Sentencing Act. Section 27 allows the courts to hear
submissions relating to the offender’s community and cultural background.*

125.  Until recently data on the use of section 27 could notbe recorded in the Case
Management System (Courts). As from mid July 2011 however, the function will
be available and courts will be asked to record these hearings in the system so the numbers of
these events can be monitored.

126.  Section 8 of the Sentencing Act, which sets out the principles of sentencing, provides
that the court must take into account the offender’s personal, family, whanau, community,
and cultural background in imposing a sentence or other means of dealing with the offender
with a partly or wholly rehabilitative purpose. Section 27 allows the offender to request the
court to hear any person or persons called by the offender to speak on these matters. In
addition, section 26 of the Act provides that information regarding the personal, family,
whanau, community and cultural background of the offender may be included in a pre-
sentence report provided to the court.

127.  The judiciary are currently considering an initiative based in the Kaikohe District
Court which would involve the proactive use by the court of section 27 of the Sentencing
Act. The aims of the Kaikohe District Court initiative are to address the causes of offending
prior to sentencing, hearing from whanau, hapii and iwi about the support available for the
defendant and increasing the availability and effectiveness of appropriate alternative
sentences. The Ministry of Justice is leading the design of the court process.

% Ibid para 22.
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Youth justice

128. In 2008, the rate of young Maori prosecuted was more than 5 times that of New
Zealand European young people and 2.4 times that of Pacific young people.”” The
Government is committed to reducing the over representation of Maori in the youth justice
system. The Government has introduced new legislation®' that will empower the Youth Court
to require young offenders to, among other things, attend mentoring programmes, drug or
alcohol rehabilitation programmes and parenting programmes. The health and education
needs of all young offenders are considered during the youth justice process.

129. The Ministry of Social Development funds both the Social Workers in Schools
Programme and the Multi-Agency Support Services in Secondary Schools programme
(MASSISS). Both programmes help young people to be engaged in their schools, and to be
safe, socialised and healthy.

130. MASSISS is a component of the Ministry of Social Development Youth Gangs
initiative and aims to reduce the engagement of young people in youth gangs. MASSiSS
provides school based social work support services in 17 low decile schools in Auckland,
Hawke’s Bay and Porirua.

131. In order to ensure that the response to youth gangs is appropriate, New Zealand
followed up on the planned research detailed in the third and fourth periodic report. The
completed research includes the 2010 Review of the Counties Manukau Plan of Action. This
is a successful multi-agency response to the complex social problem of youth gangs. The
research gathered feedback from a range of stakeholders to determine which features of the
plan contributed to its success. The review also used analysis of youth work monitoring data
and Police and Ministry of Education data to show positive changes for youth in Counties
Manukau since the implementation of the plan. There is a widespread perception that the Plan
of Action42has reduced youth crime and gang involvement. This is supported by Police crime
statistics.

132.  The work on youth gangs in Counties Manukau which was being developed in 2006
has now become a multi-agency approach addressing child and youth offending in the
Auckland region. Youth gang action plans have now been implemented in Northland
(primarily Whangarei) and Counties Manukau. Action plans are also under development for
the wider Auckland area, Bay of Plenty (Kawarau, Rotorua, and then to other parts of the
region), Waikato (Hamilton City only) and the East Coast.

Political Rights

133.  The Electoral Act 1993 introduced the mixed member proportional (MMP) voting
system and continued the existing provision for separate Maori representation in the
legislature. Maori retain the option of enrolling to vote on the Maori electoral roll or the

“youth Justice Statistics in New Zealand: 1992 to 2008.

*! The Children, Young Persons, and Their Families (Youth Courts Jurisdiction and Orders) Amendment Act
2010.

“?Between 2007 and 2008, overall youth apprehensions fell in Counties Manukau by 9% compared with a 3%
increase nationwide. During this time youth apprehensions in Counties Manukau for violent offending fell by
6% compared with a 5% increase nationwide. Apprehensions also fell for robbery, drugs and anti-social
offending, dishonesty offences (particularly burglary and car conversion), property damage and administrative
offences (for example, failure to answer bail). Homicides in Counties Manukau reduced from an unprecedented
peak of 34 in 2005 to seven in 2008.
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General Electoral roll. This choice is exercised both at the time of the elector's initial
enrolment and then at the time of the next Maori Electoral Option period, which is conducted
following each five yearly national census. The option asks all enrolled Maori voters to
identify their choice of roll type. Under the Electoral Act, the number of Maori seats is not
fixed, but is determined at the end of the option period by a formula based on the number of
Maori on the electoral roll. The formula ensures that Maori electorates have the same
population size as general electorates.

121.  The Maori Electoral Option was last held in 2006. The number of Maori seats
remained at seven. Fifty-six per cent of declared Maori voters are currently on the Maori roll.
The next Maori Electoral Option was scheduled to be held in 2012, after the 2011 Census and
general election. The 2011 Census was cancelled, however, following a major earthquake in
Christchurch. The next census will now be held in 2013, followed by a Maori Electoral
Option in the same year.

134. Maori may also be elected to Parliament by standing for a general seat or a list seat.
Following the 2002 general election, 19 Members of Parliament self identified as being of
Maori descent, 21 following the 2005 election, and 20 following the 2008 election. In
addition, three Pacific MPs and two Asian MPs were elected in 2002, the same number of
each group in 2005, and five and six respectively in 2008. As at June 2011, there were 23
Maori MPs, three Pacific MPs and one Asian MP.

135. The Maori Party, formed in 2004, won four Maori electorate seats in 2005 bringing
three new Maori Party members into Parliament. In 2008, the Maori Party won five Maori
electorate seats and entered into an agreement with the National Party in which it pledged its
support for the Government’s supply and confidence measures. The Prime Minister
appointed the party's two co-leaders as “Support Party Ministers” outside Cabinet with full
portfolios, including Maori Affairs.

136. New Zealand’s turnout of enrolled voters was 80.9% in 2005 and 79.5% in 2008.
Election surveys indicate that non-voters are more likely to be members of Maori or Pacific
peoples ethnic groups. The Electoral Commission is trying to increase participation amongst
Maori and Pacific peoples through education and research based projects.

Employment

137.  In pursuing employment opportunities, all New Zealand residents enjoy access to all
of the rights in article 5 of the Convention. Employment rights (such as the right to a written
contract, grievance procedures and freedom from discrimination or harassment) are protected
by the Employment Relations Act 2000 and the Human Rights Act, which extend to all
people in New Zealand.

138. If a person encounters racial discrimination in employment, he or she may choose to
take an action for racial discrimination under the Human Rights Act or the Employment
Relations Act, but not both. Since 2005, the Employment Relations Authority has determined
seven personal grievance cases featuring claims of racial discrimination or harassment. None
of the claims were upheld. One case was appealed to the Employment Court, who dismissed
the claim.

139. The pace of economic recovery following the recession has been slow, and the
unemployment rate for all persons has increased to 6.8% of the labour force in the December
2010 quarter. The Household Labour Force Survey showed the unemployment rate was
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largely static for most ethnicities over the year ending December 2010:

. Maori employment and unemployment remained static compared with the previous
year, with employment of 136,400 and an unemployment rate of 15.5% in the
December 2010 quarter.

. Pacific employment increased by 8.4% in the year to December 2010 to 81,500, while
the Pacific unemployment rate dropped slightly to 13.5%.

. Asian employment and unemployment rate remained static compared with the previous
year, with employment of 208,000 and an unemployment rate of 9.3% in the December
2010 quarter.

. The Maori, Pacific and ethnic unemployment rates are considerably higher than the
4.6% unemployment rate for Europeans recorded in December 2010. The
unemployment rate for all ethnic groups is much higher than it was in 2005, when these
figures were last updated, largely due to the impact of the global recession. However, a
different classification of ethnicity is now in use, so direct comparison is problematic.

. The manufacturing, wholesale and retail trades are the major employing industries for
both Maori and Pacific peoples. Many of the jobs in these industries are characterised
as low skilled. Maori and Pacific people are most underrepresented in the finance,
insurance and business service industries, which tend to employ higher skilled workers.

140. Maori employment growth outstripped that of New Zealand Europeans over the three
year