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And
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JOHN WAAKA and
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THIS DEED dated the
day of



2008

BETWEEN 
[THE SETTLOR/S] of Rotorua
(“the Settlor”)
AND

[GEORGE MUTU of NGAPUNA, ROTORUA 

TE KIRI WHERO EWA MAKARETA MITCHELL of OHINEMUTU, ROTORUA 

MALCOLM TUKINO SHORT of [  ], ROTORUA
ALEXANDER JAMES WILSON of [  ], ROTORUA
And

WIKEEPA TE RANGIPUAWHE MAIKA of ROTORUA
ANARU RANGIHEUEA of TARAWERA
JOHN WAAKA  of WHAKAREWAREWA, ROTORUA and

[TRUSTEE 8 of ]

(together the Trustees and each a Trustee)

BACKGROUND

A. Ngati Whakaue and Tuhourangi–Ngati Wahiao have reached certain agreements between themselves, and between themselves and the Crown and the Trustees of the Te Pumautanga o Te Arawa Trust all in relation to lands of the Whakarewarewa Thermal Valley and the New Zealand Maori Arts & Crafts Institute thereon, with such agreements inter alia being formalised by way of the following:

(a) A Memorandum of Understanding dated the 29th August 2007;

(b) Letter to Ministers of the Crown dated the 1st April 2008;

(c) Document entitled “Further acknowledgments, affirmations and agreements” dated the 15th May 2008;

(d) Deed To Introduce Vesting Legislation in Relation to Whakarewarewa Valley Land and Roto a Tamaheke Reserve between Ngati Whakaue, Tuhourangi Ngati Wahiao, the Crown and the Trustees of Te Pumautanga o Te Arawa Trust dated the                   day of                                 2008.

B. By their agreements and in particular by the said Deed of Agreement it is necessary to establish a trust, referred to therein as “the Joint Trust”, and in concert with the said agreements this deed records the establishment of the Joint Trust, and the terms on which it  is constituted.

C. The persons who have signed this deed as trustees are prepared to act as initial trustees of the Trust Property for the Initial Period on the terms set out.

D. By way of originating gift to the Trustees to establish the Trust, the Settlor has paid the sum of $10.00 to the Trustees, receipt of which is acknowledged, on the date of execution of this deed.

WITNESSES AS FOLLOWS:

1. INTERPRETATION

1.1 Definitions: In this deed, unless the context indicates otherwise:

Adult means: an individual who is eighteen (18) years of age or over;

Affiliate Te Arawa Iwi/Hapu Deed of Settlement means the Deed of Settlement of the historical Treaty of Waitangi claims of the Affiliate Te Arawa Iwi/Hapu dated 11 June 2008, entered into between the Crown, the Affiliate Te Arawa Iwi/Hapu and the trustees of the Te Pūmautanga o Te Arawa Trust;

Balance Date means 31 March or any other date adopted from time to time by the Trustees as the end of the Trust’s Financial Year;

Beneficiary means:

(a) For the Initial Period, the Provisional Beneficiary; and

(b) On the date of the expiry of the Initial Period and thereafter, the Final Beneficiary;

Beneficial Entitlement Determination Procedure means the procedure set out in the Second Schedule to this deed to determine the ownership of the Lands as between the Ngati Whakaue Interest and the Tuhourangi Ngati Wahiao Interest, including in what proportions as between them (if any);

Claimants means the:

(a) Ngati Whakaue Interest; and

(b) Tuhourangi Ngati Wahiao Interest;

Deed of Agreement means the Deed To Introduce Vesting Legislation in Relation to Whakarewarewa Valley Land and Roto a Tamaheke Reserve between Ngati Whakaue and Tuhourangi Ngati Wahiao [or the Trust], the Crown and the Trustees of Te Pumautanga o Te Arawa Trust dated the

day of


200  ;

Final Beneficiary means: 
(a)
The hapu and the individuals who are determined to be the beneficial owners of the titles to the Lands in whatever proportions (if any) as a consequence of either:

(i) Agreement by the Claimants; or

(ii) The findings of the Beneficial Entitlement Determination Procedure; 

and advised in writing to the Initial Trustees; and
(b)
Any reference in this deed to an action being taken by or for the benefit of the Final Beneficiary, includes reference to the hapu or individuals who are determined to be the beneficial owner of a specific title when acting in respect of that specific title;

Financial Year means any year or other accounting period ending on the Balance Date;

General Meeting of the Trust means a meeting of the Trust convened and conducted in accordance with clause 11 of this deed and the Annual General Meeting of the Trust shall be a General Meeting of the Trust held once in every year on a date determined by the Trustees; 
Initial Trustees means the eight (8) persons numbered one (1) through four (4) and five (5) through eight (8) respectively who are the Trustees for the Initial Period and:

(a) Named as trustees in this deed and who have signed this deed in that capacity; or

(b) Appointed as replacements for those signatories under the First Schedule
Initial Period means the period of time commencing on the date of this deed and continuing until the date upon which the Trustees have been advised in writing of the Final Beneficiary;

Lands means:

(a) Roto a Tamaheke Reserve;

(b) Whakarewarewa Thermal Springs Reserve;

(c) [Southern Arikikapakapa Reserve].

Major Transaction means: 

(a) The acquisition of, or an agreement to acquire, whether contingent or not, any property by the Trust the value of which is more than 30% of the value of the Trust Property before the acquisition; or

(b) The disposition of, or an agreement to dispose of, whether contingent or not, any property by the Trust the value of which is more than 30% of the value of the Trust Property before the disposition; or

(c) A transaction that has or is likely to have the effect of the Trust acquiring rights or interests or incurring obligations or liabilities the value of which is more than 30% of the value of the Trust Property before the transaction;

Ngati Whakaue Hui a Iwi means a publicly advertised hui of the Ngati Whakaue Interest called by Te Kotahitanga O Ngati Whakaue Assets Trust;
Ngati Whakaue Interest means:

(d) The three (3) hapu of Ngati Hurungaterangi, Ngati Taeotu me Ngati Te Kahu o Ngati Whakaue and more particularly those individuals who are descended from one or more of the listed persons by name and by hapu as set out in the decision of the Native Land Court in respect of Whakarewarewa No 3 Block and dated 24th October 1893 at 28 ROT 124-166;
(e) Those individuals who are descended from one or more of the 295 listed owners by name and by hapu as set out in the decision of the Native Land Court in respect of the Pukeroa Oruawhata Block, of which the Arikikapakapa Block forms part,  and dated the 27th April 1882 at ROT      ];

Property means real or personal property of any kind and includes any right or interest in such property and any thing in action;

Provisional Beneficiary means the Claimants until such time as the Initial Trustees have been notified in writing of the Final Beneficiary;

Roto a Tamaheke Reserve means the allotment of 4.3040 hectares, more or less, being part Section 6B Block I Tarawera Survey District, and being part Gazette 1904 page 2119 and subject to survey;

[Southern Arikikapakapa Reserve] means the following allotments all being subject to survey:

(a)
0.5978 hectares, more or less, being part Lot 1 DP 23567, and being part Computer Freehold Register SA621/156;

(b)
12.8247 hectares, more or less, being part Lot 3 DP 23567, and being part Computer Freehold Register SA621/156;

(c)
3.2931 hectares, more or less, being Section 8 Block XLIX Town of Rotorua, part Gazette 1932 page 1252; 

(d)
0.9143 hectares, more or less, being Section 101 Block I Tarawera Survey District, and being all Computer Freehold Register GNH496075;
(e)
330 square metres, more or less, being part Section 40 Block I Tarawera Survey District, being part Gazette 1958 page 622; and

(f)
599 square metres, more or less, being part Section 3 Block V Tarawera Survey District, and being part Gazette 1958 page 622;

Trust means the trust created by this deed;

Trust Property means any Property which may be paid to or held under the control of or vested in or acquired by the Trustees for the Trust from any source on or after the date of this deed and whether by way of gift, bequest, devise, purchase, exchange, transfer or otherwise and therefore is intended to principally include the Lands and any income derived there from;

Trustees means:

(a) The Initial Trustees; or

(b) The trustee or trustees for the other times of being of the Trust; 

Tuhourangi Ngati Wahiao Interest means the individuals who comprise Tuhourangi Ngati Wahiao as defined in the Affiliate Te Arawa Iwi/Hapu Deed of Settlement;
Whakarewarewa Thermal Springs Reserve means 45 hectares, more or less, being Section Block I Tarawera Survey District, and being part Gazette 1904 page 2119  and to be known as Section 1 SO 390094, being 43.200 hectares, more or less and being part Gazette 1904 page 2119 [Computer Freehold Register to be created];

1.2 Clauses: references to clauses are references to this deed’s clauses;

1.3 Defined Expressions: expressions defined in the main body of this deed have the defined meaning in the whole of this deed including the background;

1.4 Gender: references to one gender include the other gender;

1.5 Headings: section, clause and other headings are for ease of reference only and do not form any part of the context or affect this deed’s interpretation;

1.6 Negative Obligations: any obligation not to do anything includes an obligation not to suffer, permit or cause that thing to be done;

1.7 No Limitation: references to anything of a particular nature either before or after a general statement do not limit the general statement unless the context requires;

1.8 Parties: references to parties are references to parties to this deed;

1.9 Persons: references to persons include references to individuals, companies, corporations, partnerships, firms, joint ventures, associations, trusts, organisations, governmental or other regulatory bodies or authorities or other entities in each case whether or not having separate legal personality;

1.10 Plural and Singular: singular words include the plural and vice versa; and

1.11 Statutes and Regulations: references to any statutory provision include any statutory provision which amends or replaces it, and any subordinate legislation made under it.

2. CREATION OF THE TRUST

2.1 Declaration of trust: The Settlor declares and directs that the Initial Trustees shall hold the Trust Property upon the trusts and with the powers set out in this deed.

2.2 Name of the trusts: The trusts created by this deed are to be known as The Whakarewarewa Joint Trust.

2.3 Change of Name: The Trustees may change the name of the Trust by deed to any other name which they may determine from time to time.

3. PURPOSES OF THE TRUST

3.1 Principal purposes: The Trust is established for the Beneficiary to:

(a) Complete the Deed of Agreement: Execute a deed of covenant, which shall bind the Trustees to the Deed of Agreement and requires the Trust to do all things necessary on its part in order to complete the Deed of Agreement;

(b) Receive and hold the Trust Property: Directly receive and hold the Trust Property and more particularly title to the Lands and any income derived there from;

(c) Continue the leasing: Take on and continue the leasing over those parts of the Lands in favour of the New Zealand Maori Arts and Crafts Institute or its successor in title for so long as that occupier wishes to do so;

(d) Establish a replacement Te Puia entity: Incorporate, or assist in the incorporation of, a company, or other suitable legal entity, that is able to take on the business known under the style and brand as “Te Puia” and which occupies part of the Lands, and to hold shares in that company on behalf of the Beneficiary, Ngati Whakaue and Tuhourangi Ngati Wahiao or any other person or group;

(e) Comply with result of Beneficial Entitlement Determination Procedure:  Hold and deal with the Trust Property as is required by any agreement or determination made in accordance with the provisions of the Second Schedule to this deed.

3.2 Incidental purposes: The following purposes are incidental to, and intended to give effect to, the purposes in clause 3.1:

(a) Advocate and represent: The Trustees must advocate for and represent the Beneficiary in relation to the Lands;

(b) Apply income: Subject to the provisions of clauses 3.4 and 4.2 and during the Initial Period the Trustees may pay or apply the income comprising the Trust Property for the advancement of the Beneficiary in such manner as the Trustees think fit;

(c) Ensure entitlement: Ensure that these trusts are operated at all times and at any time for the Beneficiary; and
(d) Taxation optimisation: Ensure that the Trust operates to achieve the optimal taxation treatment.

3.3 Guiding Principles to the Trustees in advancement of the Purposes of the Trust: The Trust will, in the conduct of its business and the administration of the Trust Property, be guided by the principles and the agreements embodied in, contemplated by and referred to in the Background to this deed.

3.4 No Limitation: None of the purposes of the Trust will be:

(a) Limited or Restricted: in any way limited or restricted by reference to or inference from the terms of any other clause or the name of the Trust, except where the context specifically or expressly requires it; and

(b) Subsidiary or Ancillary: treated as subsidiary or ancillary to any other object or purpose of the Trust.

3.5 Purposes Independent: The Trustees are empowered to carry out any one or more of the objects or purposes of the Trust independently of any other object or purpose of the Trust.

3.6 Purposes within New Zealand: All the purposes of the Trust must be carried out exclusively within New Zealand.

4. INITIAL PERIOD OF THE TRUST

4.1 Initial Period: For the Initial Period the Trust is to be an initial trust and the Initial Trustees are to be initial trustees for the Provisional Beneficiary.

4.2 Distributions during the Initial Period: If during the Initial Period the Initial Trustees exercise their discretion to pay any income earned from the Trust Property to the Beneficiary such payment shall be deemed to be by way of advance. On the expiry of the Initial Period, such payment shall further deemed to be:

(a) Satisfied and on account, if the recipient is of the Final Beneficiary; or

(b) Due and owing to the Trust on demand, if the recipient is not of the Final Beneficiary.

4.3 Change in the Beneficiary: On the written advice to the Trustees as to the identity of the Final Beneficiary and if applicable the shares in the Trust Property, and upon the date of the expiry of the Initial Period, the Trustees shall hold the Trust Property upon the trusts for the Final Beneficiary in place of the Provisional Beneficiary and the Trustee shall do all things as are necessary to effect and record that change.

4.4 The Final Beneficiary may direct the Trustees: The Final Beneficiary may at any time direct the Trustees in respect of the Trust Property provided that no such direction shall be inconsistent with the purposes of the Trust set out in clause 3 or (if applicable) any agreement or determination made in accordance with the provisions of the Second Schedule to this deed.  Subject as aforesaid,  such direction may include:

(a) Modification or amendment to the terms of this deed under clause 14.2; or

(b) Distribution in specie of the Lands or any parts thereof to the Final Beneficiary; or

(c) Resettlement of the Trust Property upon trust or trusts for the Final Beneficiary.

5. APPOINTMENT, ADMINISTRATION AND PROCEEDINGS OF TRUSTEES

5.1 Administration by the Trustees: The Trust shall be administered by the Trustees. 

5.2 Rules Set Forth in the First Schedule: The Rules set forth in the First Schedule to this deed (together with such amendments solutions and additions as may be made pursuant to this deed or at law) shall upon execution of this deed govern the appointment, retirement, removal, administration and proceedings of the Trustees together with the ancillary matters set out in this deed. 
6. TRUSTEES’ POWERS

6.1 Promotion of Purposes: The Trustees, in connection with the Trust, will promote the purposes and guiding principles of the Trust described in clause 3.

6.2 Extent of Trustees’ Powers: In particular and in addition to all other powers conferred by law, but subject to the restrictions contained in this deed:

(a) Powers: the Trustees will have the same powers as if they were the beneficial owner of the Trust Property except that the Trustees shall not have the power to dispose of the Lands or any part thereof (except in accordance with any agreement or determination made in accordance with the provisions of the Second Schedule of this deed); and

(b) Powers Not Limited: Subject to the preceding clause 6.2 (a), the Trustees’ powers will not be limited or restricted by any principle of construction or rule of law or statutory power or provision except to the extent that it is obligatory.

6.3 Major Transactions: The Trust must not enter into a Major Transaction unless that Major Transaction has been approved by the Beneficiary at a General Meeting of the Trust called by the Trustees for that purpose. For clarity a Major Transaction does not include:
(a) The Trusts undertaking of any transaction or the doing of any thing necessary to comply with the Deed of Agreement or to comply with any agreement or determination made in accordance with the Second Schedule to this deed; 

(b) The Trusts entry into the leases with the New Zealand Maori Arts and Crafts Institute by way of the documents referred to in the Deed of Agreement namely the Surrender Document, the Whakarewarewa Thermal Springs Lease and the [Southern Arikikapakapa Lease]; or
(c) The Trusts payment of any income under clause 4.2.
(d) 
6.4 Exercise Powers Independently: None of the powers or authorities conferred on the Trustees by this clause or otherwise will be deemed subsidiary or ancillary to any other power or authority. The Trustees may exercise any of those powers and authorities independently of any other power or authority. If there is any ambiguity, this provision will be construed so as to widen and not restrict the Trustees’ powers.

6.5 Assistance with Beneficial Entitlement Determination Procedure:  The Trustees will provide logistical support to the processes of the Beneficial Entitlement Determination Procedure, including and without limitation payment of the costs of any independent mediator or adjudicator.

7. TRUSTEES’ LIABILITY

7.1 Liability for Loss: No Trustee will be liable for any loss to the Trust Property arising from any act or omission of the Trustee unless it is attributable to that Trustee’s own dishonesty or to the wilful commission or omission of any act known by that Trustee to be a breach of trust.

7.2 Trustee Act 1956: 
(a) Subject to clause 7.1, despite:

(i) Section 13C : the provisions of section 13C of the Trustee Act 1956; and

(ii) Professional Trustees: the likelihood that the Trustees will from time to time include persons whose profession, employment or business is or includes acting as a trustee or investing money on behalf of others,
the care, diligence and skill to be exercised by those persons will not be that required by section 13C of the Trustee Act 1956 but will at all times be the care, diligence and skill that a prudent person of business would exercise in managing the affairs of others.

(b)
To the extent that the Trustees are required under this deed to retain the Lands, the investment obligations of the Trustees under this deed are a contrary intention for the purposes of sections 2(5) and 2(5A) of the Trustee Act 1956.

7.3 Proceedings: No Trustee will be bound to take, or be liable for failure to take, any proceedings against any other Trustee or former Trustee for any breach or alleged breach of trust committed by that other Trustee or former Trustee.

7.4 Receipt of Money: Subject to clauses 7.1 and 7.2, a Trustee will be chargeable only for any money which that Trustee has received.  For the purposes of this clause, a Trustee is deemed to have received money even if not actually paid to that Trustee if that money has been credited in account, reinvested, accumulated, capitalised, carried to any reserve, sinking or insurance fund, or otherwise dealt with on that Trustee’s behalf.

7.5 Disclosure of Interest: Any Trustee who is or may be in any other capacity whatever interested or concerned directly or indirectly in any property or undertaking in which the Trust is or may be in any way concerned or involved shall disclose the nature and extent of that Trustee's interest to the other Trustees, and shall not take part  in any deliberations or decision of the Trustees concerning any matter in which that Trustee is or may be interested other than as a Trustee of the Trust, and shall be disregarded for the purpose of forming a quorum for any such deliberation or decision.

7.6 Definition of Interested Trustee:  A Trustee will be interested in a matter if the Trustee:

(a) Is a party to, or will or may derive a material financial benefit from that matter;

(b) Has a material financial interest in another party to the matter;

(c) Is a director, officer or trustee of another party to, or person who will or may derive a material financial benefit from the matter, not being a party that is wholly owned by the Trust or any Subsidiary of the Trust;

(d) Is the parent, child or spouse of another party to, or person who will or may derive a material financial benefit from the matter; or

(e) Is otherwise directly or indirectly interested in the matter.

7.7 Interests in common with Iwi, Hapu and Whanau: Notwithstanding clauses 7.5 and 7.6, a Trustee will not be interested in a matter where that Trustee is a member of the Ngati Whakaue Interest or of the Tuhourangi Ngati Wahiao Interest and where his or her interest is not different in kind from the interests of other members of either of those two iwi interest groups. 

7.8 Recording of Interest: A disclosure of interest by a Trustee shall be recorded in the minute book of the Trust.

8. RESTRICTIONS RELATING TO PRIVATE BENEFITS AND BUSINESS INCOME

8.1 General Restriction: Notwithstanding provision for reimbursement and remuneration of Trustees under clauses 9.1 to 9.3, nothing expressed or implied in this deed will permit the activities of the Trustees in connection with the Trust, or any business carried on by, or for, or for the benefit of the Trustees in connection with the Trust, to be carried on for the private pecuniary profit of any individual.

8.2 Restrictions on Persons Controlling the Business: In the conduct of the business of the Trust, the Trustees must ensure that, within the ambit and scope of clauses 8.3 to 8.5, no person with some control over the business is able to direct or divert, to their own benefit or advantage, any amount derived from that business.

8.3 Persons who may have Control: For the purpose of clause 8.2, a person who may have some control over the business is a person who is:

(a) Settlor or Trustee: a settlor or trustee of a trust carrying on the business or of a trust that is a shareholder in a subsidiary company or entity carrying on the business; or

(b) Director or Shareholder: a director or shareholder of a subsidiary company or entity carrying on the business; or

(c) Associated Person: a person associated with any person described in clauses (a) and (b).

8.4 Relevant Benefits/Advantages: An amount is directed or diverted to the benefit or advantage of a person described in clause 8.2 if that person is given or receives from the business any benefit or advantage, whether or not convertible into money.

8.5 Control over the Business/Ability to Direct or Divert Amounts: For the purpose of clause 8.2, a person described in clause 8.3 has some control over the business and is able to direct or divert amounts from the business to their own benefit or advantage if, by virtue of their position described in clause 8.3, that person is, in any way, whether directly or indirectly, able to determine or to materially influence in any way the determination of:

(a) Nature/Extent of Benefit/Advantage: the nature or extent of any benefit, advantage or income described in clause 8.3; or

(b) Circumstances of Receipt: the circumstances in which any benefit, advantage or income described in clause 8.3 is, or is to be, given or received.

9. TRUSTEES’ REMUNERATION AND EXPENSES

9.1 Professional Remuneration: Subject to clause 9.3, any Trustee being a lawyer, accountant or other person engaged in any profession, business or trade is entitled to be paid all usual professional, business and trade charges for services provided by that person or that person’s employee or partner in connection with the Trust including acts which a Trustee, not being in any profession, business or trade, could have done personally.

9.2 General Remuneration: Subject to clause 9.3, each Trustee is entitled to such remuneration for services provided as may be reasonable having regard to that Trustee’s duties and responsibilities, and to any remuneration paid to that Trustee in accordance with clause 9.1 for those services.

9.3 Remuneration Restrictions: If any remuneration is to be paid under clauses 9.1 to 9.2:

(a) Fair Market Value: the amount of the remuneration must not exceed fair market value for the services provided; and

(b) Business Income Restriction: where the remuneration is a benefit or advantage in respect of which clauses 8.2 to 8.5 apply, no Trustee receiving the remuneration, and no person associated with such Trustee, may:

(i) Take Part: take part in any deliberations or proceedings relating to that remuneration; or

(ii) Determine or Influence: in any way determine or materially influence directly or indirectly the nature or amount of that remuneration or the circumstances in which it is to be provided.

9.4 Reimbursement of Expenses: Each Trustee is entitled to be indemnified against, and reimbursed for, expenses, including travelling, hotel and other expenses, properly incurred by the Trustee in connection with the Trust.

10. INDEMNITY

10.1 Indemnification: Each Trustee or former Trustee is entitled to be indemnified out of the Trust Property against all actions, proceedings, claims, damages, losses, demands, calls, liabilities, costs (including legal costs) and expenses (together called “liabilities”) suffered or incurred by that Trustee or former Trustee in connection with the Trust, except to the extent that those liabilities are due to:

(a) Dishonesty: that Trustee or former Trustee’s own dishonesty or lack of good faith; or

(b) Wilful Breach of Trust: that Trustee or former Trustee’s wilful commission or omission of an act known by that Trustee or former Trustee to be a breach of trust.

11. GENERAL MEETINGS OF THE TRUST AND REPORTING

11.1 Trust to hold an Annual General Meeting Each year, the Trust must hold a General Meeting to:
(a) Report to the Beneficiary in relation to: 
(i) Its own performance;
(ii) The performance of any subsidiary company or entity; 

(b) Consider and adopt:

(i) Annual Report: The annual report for the previous financial year, which should be made available not less than 5 working days before the meeting, that reports against the objectives set out in the annual plan for the previous year (excepting in the first year that the Trust Property comprises the Lands), including:

A. The annual audited financial statements, prepared in accordance with generally accepted accounting practice, and accounting separately for cash assets;
B. A comparison of the Trust’s performance against the objectives set out in the annual plan, including any changes in the value of the Trust’s assets and any provision for profit distribution; and
(ii) Annual Plan:  An annual plan for the next financial year that must include:
A. The objectives of the annual plan; and
B. Any proposal to change the constitutional documents of any subsidiary owned by the Trust;
(iii) Subsidiary Company or Entity Annual Report:  In relation to every subsidiary company or entity an annual report on:
A. The performance of that enterprise;
B. The investment of money in relation to that enterprise;
C. The annual plan of that enterprise.

11.2 General Meetings of the Trust: A General Meeting of the Trust shall be convened and conducted as follows:

(a) Calling of a General Meeting of the Trust: A General Meeting of the Trust must be convened when:

(i) The Trustees themselves call it by giving Notice; or

(ii) The Trustees call for it by giving Notice with such notice having been initiated on the written request of the Beneficiary to do so,  provided that such request is supported in writing by either (15) Adults of the Ngati Whakaue Interest, ten (10) or more of whom must be descended from one or more of the three (3) hapu of Ngati Hurungaterangi, Ngati Taeotu me Ngati Te Kahu o Ngati Whakaue and who have each personally signed the request, or by fifteen (15) Adults of the Tuhourangi Ngati Wahiao Interest who have each personally signed the request;

(b) Notice:  Notice of any General Meeting of the Trust shall be given by advertisement published in the Daily Post which advertisement shall be first published no less than 14 days prior to the proposed date of the meeting;

(c) Quorum: A quorum for a General Meeting shall be:

(i) Fifteen (15) Adults of the Ngati Whakaue Interest, ten (10) or more of whom must be descended from one or more of the three (3) hapu of Ngati Hurungaterangi, Ngati Taeotu me Ngati Te Kahu o Ngati Whakaue present for the entirety of the meeting; and

(ii) Fifteen (15) Adults of the Tuhourangi Ngati Wahiao Interest present for the entirety of the meeting;

(d) Chair: The chair of any General Meeting of the Trust shall be the Chairperson of the Trustees; 

(e) Agenda: The principal matters of business for transaction at a General Meeting shall be set out in the Notice.  The chair may however give reasonable opportunity to the Beneficiary to raise matters from the floor that are relevant to or incidental to the matters of business.

(f) Voting: Matters arising at any General Meeting may be decided by a majority vote of those of the Beneficiary who are present provided that such majority is supported by a majority of:

(i) The Adults present of the Ngati Whakaue Interest; and

(ii) The Adults present of the Tuhourangi Ngati Wahiao Interest.

(g) Minutes to be kept: The chair of the General Meeting shall:

(i)  Cause to be kept the minutes of all resolutions and proceedings of any General Meeting of the Trust;

(ii) Sign such minutes and thereby confirm that such minutes are a prima facie record of the resolutions and proceedings.

(h) Resolutions binding: Any resolution passed at a properly constituted General Meeting of the Trust shall be binding on each and every person of the Beneficiary notwithstanding whether such persons were present or aware of the General Meeting taking place. 

11.3 Initial Period: Notwithstanding any provision of this clause 11 or of this deed, during the Initial Period the Provisional Beneficiary shall not have any right or entitlement to interfere with or question the exercise or non-exercise by the Trustees of the powers, authorities or discretions conferred upon the Trustees by this deed or in respect of the Trust or to direct the Trustees in any way whatsoever.
11.4 Effective Date of Annual General Meeting and of Reporting: The Trustees shall not be bound or required to commence the Annual General Meetings or reporting requirements provided under this clause 11 until such time as the Trust Property comprises the Lands.
12. RESETTLEMENT

12.1 Power to Resettle The Trustees have the power by deed, to settle or resettle upon trust or trusts for the Final Beneficiary the whole or any portion or portions of the Lands, capital or income of the Trust Property, provided that the Final Beneficiary has requested the Trustees in writing to do so.

13. DISPUTE RESOLUTION 

13.1 In the case of a genuine dispute between the Trustees or between the Beneficiary and the Trustees and which is not a matter that is within the purpose or contemplation of the Beneficial Entitlement Determination Procedure a party may not commence any Court proceeding relating to the dispute until: 

(a) Firstly, the party raising the dispute (“the first party”) has given written notice to the other party (“the second party”) specifying the nature of the dispute (“Dispute Notice”) and the parties undertake in good faith to use all reasonable endeavours (including meeting at least on one occasion) to resolve the dispute within 60 days of the Dispute Notice; 

(b) Secondly if the dispute has not been satisfactorily resolved by the date which is 60 days after the date of the Dispute Notice the first party may issue a further notice to the second party within 28 days requiring that the matter be referred to mediation convened by a mediator of the first party’s choice and at the first party’s cost with a view to resolving the dispute within 28 days of the further notice.

14. MODIFICATION OF TERMS OF THIS DEED 

14.1 Trustees may modify: Subject to clause 4.4, the Trustees may from time to time by resolution of the Trustees carried unanimously modify or amend any term of this deed provided that:

(a) Any such modification to clauses 3, 4, 6.2 (a), 6.3, 7, 8, or 9 of this deed or of any provision of the Second Schedule has been approved by the Beneficiary at a General Meeting of the Trust;

(b) In no case will any such modification be inconsistent with the purposes of the Trust set out in clause 3.

14.2 Interim modification by Ngati Whakaue Interest: On the receipt by the Initial Trustees during the Initial Period of a resolution or resolutions of a Ngati Whakaue Hui a Iwi in which paragraph (a) of the definition of “Claimant” or the definition of “Ngati Whakaue Interest” in clause 1.1 of this deed (including matters of representivity), the provisions of clauses 2.1(a)(i), 2.1(a)(ii) or clause 7.1(d)(i)(A) of the First Schedule are in any way modified or amended, such amendments shall (notwithstanding any other provision of this deed) be deemed to have been effected accordingly and the Initial Trustees shall within twenty eight (28) days thereof:

(a) Arrange for a revised and replacement deed to this deed to be prepared and executed;

(b) Record such deemed modifications in the Trusts Minute Book; and

(c)  Do all such other things as are necessary to effect that modification.

14.3 Interim modification by Tuhourangi Ngati Wahiao Interest: The Initial Trustees acknowledge that, within 12 months of the enactment of legislation giving effect to the Affiliate Te Arawa Iwi/Hapu Deed of Settlement, the trustees of the Te Pumautanga o Te Arawa Trust will review and hold a vote on how Ngati Wahiao is represented within the Te Pumautanga o Te Arawa Trust.  On the receipt by the Initial Trustees during the Initial Period of a resolution or resolutions of a Te Pumautanga o Te Arawa Trust vote of the Tuhourangi Ngati Wahiao Interest in which paragraph (b) of the definition of “Claimant” or the definition of “Tuhourangi Ngati Wahiao Interest” in clause 1.1 of this deed (including matters of representivity) or the provisions of clause 2.1(b) or clause 7.1(d)(i)(B) of the First Schedule are in any way modified or amended, such amendments shall (notwithstanding any other provision of this deed) be deemed to have been effected accordingly and the Initial Trustees shall within twenty eight (28) days thereof:

(a) Arrange for a revised and replacement deed to this deed to be prepared and executed;

(b) Record such deemed modifications in the Trusts Minute Book; and

(c)  Do all such other things as are necessary to effect that modification.

14.4 Deemed modification: Upon the Initial Trustees receiving written notice of the Final Beneficiary, the terms of this deed providing for the identity, composition and entitlement of the Beneficiary in relation to the Trust Property and more particularly the Lands together with any other necessary consequential modifications and amendments shall (notwithstanding any other provision of this deed) be deemed to have been effected accordingly and in the absence of any other direction of the Final Beneficiary the Initial Trustees shall within twenty eight (28) days thereof:

(a) Arrange for a revised and replacement deed to this deed to be prepared and executed;

(b) Record such deemed modifications in the Trusts Minute Book; and
(c)  Do all such other things as are necessary to effect that modification.

15. WINDING UP
15.1 Resolution: The Trustees may wind up the Trust by a unanimous resolution of the Trustees, provided that:

(a) Expiry of Initial Period: the Initial Period has ended;

(b) Resolution at Meeting: the resolution must be passed at a Trustees’ meeting called for that purpose; and

(c) Notice of Meeting: not less than 30 days’ notice of that meeting must be given to the Trustees.

15.2 Surplus Property: If, on the winding up of the Trust any portion of the Trust Property remains and is therefore surplus, after the vesting of any lands held in the Final Beneficiary and the satisfaction of all the debts and liabilities of the Trustees in connection with the Trust, that portion may be disposed of at the direction of a Judge of the High Court of New Zealand. 

16. GOVERNING LAW
New Zealand law: This deed is governed by New Zealand law.  The Trustees submit to the non-exclusive jurisdiction of all courts having jurisdiction in New Zealand.

Executed and delivered as a deed.

SIGNED by [the Settlor]
)


)
as Settlor in the presence of:
)
.........................................................

..............................................................

Witness signature

..............................................................

Witness name

..............................................................

Witness occupation

..............................................................

Witness address

SIGNED by 
)

GEORGE MUTU
)
as Trustee in the presence of:
)
.........................................................

..............................................................

Witness signature

..............................................................

Witness name

..............................................................

Witness occupation

..............................................................

Witness address

SIGNED by TE KIRI 
)

WHERO EWA MAKARETA
) 

MITCHELL
)
as Trustee in the presence of:
)
.........................................................

..............................................................

Witness signature

..............................................................

Witness name

..............................................................

Witness occupation

..............................................................

Witness address

SIGNED by MALCOLM TUKINO 
)

SHORT
)
as Trustee in the presence of:
)
.........................................................

..............................................................

Witness signature

..............................................................

Witness name

..............................................................

Witness occupation

..............................................................

Witness address

SIGNED by ALEXANDER
)

JAMES WILSON
)
as Trustee in the presence of:
)
.........................................................

..............................................................

Witness signature

..............................................................

Witness name

..............................................................

Witness occupation

..............................................................

Witness address

SIGNED by 
)

WIKEEPA TE RANGIPUAWHE MAIKA
)
as Trustee in the presence of:
)
.........................................................

..............................................................

Witness signature

..............................................................

Witness name

..............................................................

Witness occupation

..............................................................

Witness address

SIGNED by 
)

ANARU RANGIHEUEA
)
as Trustee in the presence of:
)
.........................................................

..............................................................

Witness signature

..............................................................

Witness name

..............................................................

Witness occupation

..............................................................

Witness address

SIGNED by 
)

JOHN WAAKA
)
as Trustee in the presence of:
)
.........................................................

..............................................................

Witness signature

..............................................................

Witness name

..............................................................

Witness occupation

..............................................................

Witness address

SIGNED by 
)

[Trustee 8]
)
as Trustee in the presence of:
)
.........................................................

..............................................................

Witness signature

..............................................................

Witness name

..............................................................

Witness occupation

..............................................................

Witness address

FIRST SCHEDULE
(Appointment, Retirement, Removal, Administration and Proceedings of the Trustees)

1. Number and Composition of the Trustees: There shall be eight (8) trustees that compose the Trustees and whom shall be numbered one (1) through eight (8) sequentially.

2. Power of Appointment: The power of appointment, re-appointment or replacement of the  Trustees is vested in and held as follows:

2.1 For the Initial Period:

(a) The Ngati Whakaue Interest shall have the power to appoint, re-appoint and replace the trustees who are numbered one (1) through four (4) of the Trustees more particularly as follows:

(i) Until such time as a Ngati Whakaue Hui a Iwi resolves otherwise, the trustees numbered one (1) and two  (2) shall be appointed by the trustees of the Te Kotahitanga O Ngati Whakaue Assets Trust for and on behalf of those individuals who fall within paragraph (a) of the definition of the Ngati Whakaue Interest; and

 (ii)
Until such time as a Ngati Whakaue Hui a Iwi resolves otherwise, the trustees numbered three (3) and four (4) shall be appointed by the trustees of the Pukeroa Oruawhata Trust for and on behalf of those individuals who fall within paragraph (b) of the definition of the Ngati Whakaue Interest;
(b) The Tuhourangi Ngati Wahiao Interest shall have the power to appoint, re-appoint and replace trustees who are numbered five (5) through eight (8) of the Initial Trustees;

2.2 At the expiration of the Initial Period and thereafter the Final Beneficiary shall have the power to appoint, re-appoint and replace all of the Trustees, subject to any agreement or determination made in accordance with the provisions of the Second Schedule to this deed.

2.3
Notwithstanding any other clause of this First Schedule or of the deed, the powers of appointment, re-appointment and replacement together with any exercise of the said powers under clause 2.1 of this First Schedule vested in and held by the Ngati Whakaue Interest (and more particularly by the representative bodies) in respect of the trustees numbered one (1) through four (4), shall for the Initial Period be subject to any modification or amendment resolved by a Ngati Whakaue Hui a Iwi for that purpose.
3. Power of Removal: Those having the powers of appointment, re-appointment and replacement in clause 2 of this First Schedule shall also have the power to correspondingly remove a trustee without being required to provide a reason for doing so.

4. Eligibility of Trustees: The following persons may not hold office as a trustee:

4.1 Youth: an individual who is not an Adult;

4.2 Bankrupt: a bankrupt:

(a) No Final Discharge: who has not obtained a final order of discharge;

(b) Suspended Discharge: whose order of discharge has been suspended for a term not yet expired; or

(c) Conditional Discharge: who is subject to a condition of discharge not yet fulfilled; or

(d) Section 111 Order: who is subject to any order under section 111 of the Insolvency Act 1967.

4.3 Liquidation or Receivership: a company or an incorporated society:

(a) In Liquidation: which has gone into liquidation;

(b) Resolution to Appoint Liquidator: in respect of which a resolution has been passed appointing a liquidator;

(c) Order to Appoint Liquidator: in respect of which an order has been applied for or made by the court appointing a liquidator;

(d) Meeting to Appoint Liquidator: in respect of which a meeting of shareholders or members has been called at which the appointment of a liquidator will be considered;

(e) Receiver or Statutory Manager Appointed: for which a receiver or statutory manager has been appointed in respect of all or any part of its assets; or

(f) Arrangement in Respect of Creditors: which has made or entered into, or attempted to make or enter into, any compromise, assignment or other arrangement with or for the benefit of all or any class of its creditors;

4.4 Conviction or Sentence: a person who has been convicted of a crime involving dishonesty, within the meaning of section 2(1) of the Crimes Act 1961, or any offence punishable by a term of imprisonment of two or more years, or who has been sentenced to imprisonment for any offence, unless that person has:

(a) Pardon: obtained a pardon; or

(b) Service of Sentence: served, or otherwise suffered, the sentence imposed on that person;

provided that that person will not be removed from appointment as a Trustee, or may continue to hold office as a Trustee and will be deemed to have taken leave of absence, until the expiry of the time for appealing against the conviction or sentence of imprisonment, and if there is an appeal against conviction or sentence, until the appeal has been determined;

4.5 Disqualified Director: a person who is prohibited from being a director or promoter of or being concerned or taking part in the management of a company under any of sections 199K, 199L or 199N of the Companies Act  1955 or sections 382, 383 or 385 of the Companies Act 1993;

4.6 Property Order: a person who is subject to a property order made under section 30 or section 31 of the Protection of Personal and Property Rights Act 1988 or who becomes mentally incapable as defined in section 94 of the Protection of Personal and Property Rights Act 1988; or

4.7 Not of the original owners: an individual who is not a descendant from one or more of the original listed individuals awarded ownership and title by the Native Land Court to:

(a) The Whakarewarewa Thermal Springs Reserve and the Roto a Tamaheke Reserve as set out in the decision of the Native Land Court dated 24th October 1893 28 ROT 124-166; or

(b) The Pukeroa Oruawhata Block as set out in the decision of the Native Land Court  dated the 27th April 1882 at ROT ……
5. Term of Office: A Trustee will cease to hold office if that Trustee:

5.1 Resignation: resigns by giving 30 days’ written notice to the Trustees, for circulation of that written notice to the remaining Trustees within 10 days of receipt;

5.2 Not reappointed: is not reappointed on the day after the third anniversary of his of her last appointment;

5.3 Ineligibility: is precluded from holding office as a Trustee under clause 4 of this First Schedule;

5.4 Failure to Attend: fails to attend a meeting of the Trustees for a period of 6 months;

5.5 Death: dies while holding office as a Trustee;

5.6 Trustee Resolution: is removed by a unanimous resolution of the other Trustees if, in the opinion of those other Trustees, the continuation in office of the Trustee so removed shall not be in the best interests of the Trust; or

5.7 Removal: is replaced or removed by those having the power of removal of Trustees.

6. Recording: On every appointment, reappointment, removal or cessation of office of any Trustee, the Trustees must cause an entry to that effect to be recorded in the Trust’s Minute Book.

7. Administration

7.1 Meetings and Resolutions: The following provisions shall apply to meetings and resolutions:

(a) Meetings As Trustees See Fit: The Trustees may meet together for the dispatch of business, adjourn and otherwise regulate their meetings as they think fit.

(b) Quorum: No business shall be transacted when a quorum is not present. The quorum necessary for the transaction of business by the Trustees shall be:

(i) Three (3) trustees of those numbered one (1) through four (4);

(ii) Three (3) trustees of those numbered five (5) through eight (8);

(c) Summoning Meetings: The Chairperson of the Trust or any two of the other trustees may at any time, summon a meeting of the Trustees by notice to each of the Trustees given by any means of communication.

(d) Voting:

(i) Majority Rule: At every meeting of the Trustees each Trustee shall have one vote. Questions arising at any meeting of the Trustees shall be decided by a [three quarter majority] of votes provided that: 

(A) At least one favourable vote is given by each of the trustees numbered one (1) or two (2) and the trustees numbered three (3) or four (4); and
(B) At least two favourable votes are given by the trustees numbered five (5) through eight (8).

(ii) No Casting Vote: In cases of an equality of votes, the Chairperson shall not have a second or casting vote and the proposed resolution shall be lost.

(e) Chairperson: The Trustees may elect a person to chair their meetings and determine the period for which he or she is to hold office as Chairperson. If no person has been elected as Chairperson or if at any meeting the elected Chairperson is not present within five minutes after the time appointed for the meeting the Trustees present may choose one of their number to chair the meeting.

(f) Resolution In Writing: A resolution in writing, signed by all the Trustees for the time being entitled to receive notice of a meeting of the Trustees shall be as valid and effectual as if it had been passed at a meeting of the Trustees duly convened and held. Any such resolution may consist of several documents in like form, each signed by one or more Trustees. A facsimile of any such signed resolution shall be as valid and effectual as the original signed document with effect from completion of its transmission.

(g) Method Of Meeting: A meeting of the Trustees may be held either:

(i) Physical Meeting: by a number of the Trustees who constitute a quorum being assembled together at the place, date and time appointed for the meeting; or

(ii) Other Means: by means of audio, or audio and visual, communication by which all Trustees participating and constituting a quorum can simultaneously hear each other throughout the meeting.

(h) Minutes: The Trustees shall ensure that minutes are kept of all proceedings at meetings of the Trustees. If confirmed by the Trustees, the Chairperson must sign those minutes as a true and correct record. Every minute purporting to be so signed will be prima facie evidence of the facts stated in those minutes.

7.2 Validity of Proceedings: All acts done by any meeting of Trustees or by any person acting as Trustee will be as valid and effectual as if that Trustee or those Trustees:

(a) Duly Appointed: had been duly appointed;

(b) Qualified: were qualified to hold office as Trustee; and

(c) Complied With Rules: had complied with clause 7.1 of this First Schedule;

even if it is later discovered that:

(d) Defect in Appointment: there was some defect in the appointment of any of the Trustees;

(e) Trustee Disqualified: any of the Trustees were for any reason disqualified from holding office as Trustee; or

(f) Failure to Comply: there was accidental failure to comply with clause 7.1 of this First Schedule.

7.3 Rescission of Resolutions: The Trustees may from time to time rescind or vary any resolution of the Trustees by the same majority as was necessary to pass the resolution being rescinded or varied.

7.4 Bank Accounts: The Trustees must keep an account at a bank which they may determine from time to time. Cheques must be drawn signed and endorsed by any person whom the Trustees from time to time authorise in writing.

7.5 Accounts and Audits: The Trustees must ensure that:

(a) Keep Records and Accounts: full and correct records and accounts are kept of all their receipts, credits, payments, assets, liabilities, transactions and all other matters necessary for showing the true state and condition of the Trust Property; and

(b) Financial Statements: financial statements prepared, and audited by a chartered accountant appointed for such purpose, as soon as practicable after the end of each Financial Year, those statements including:

(i) Financial Position: a statement of financial position;

(ii) Financial Performance: a statement of financial performance;

(iii) Cash Flows: a statement of cash flows; and

(iv) Notes: notes to those statements;

giving a true and fair view of the financial position of the Trust Property for that Financial Year.

(c) Change of Balance Date: The Trustees may amend the Balance Date for the Trust from time to time.

7.6 Execution of Documents: All documents required to be executed by the Trustees will be deemed to be validly executed and binding if those documents have been signed by at least four persons being Trustees (two of which must be numbered one (1) through four (4) and two of which must be numbered four (4) through eight (8)) or any other two persons whom the Trustees unanimously from time to time authorise in writing.

7.7 Notices: Any notice to be given to the Trustees under this deed must be in writing signed by the person giving the notice and served at the office of the Trust. Any notice or document so served will be deemed to be duly given:

(a) By Hand: if delivered by hand, when so delivered;

(b) By Facsimile: if delivered by facsimile, when receipt is confirmed;

(c) By Post: if delivered by post, on the third working day after posting; or

(d) By E-Mail: if sent by e-mail, on the sender’s receipt of an e-mail message indicating that the e-mail has been opened at the recipient’s terminal.

SECOND SCHEDULE

(Beneficial Entitlement Determination Procedure)

Interpretation

1. In this Second Schedule:

1.1. Determination Notice means 
1.2. a notice in writing to the Trustees under clause 4.1 or 4.2.2 of this Second Schedule which:
(a)
Is made by:

(i) One or more hapu of the Claimants; or
(ii) One or more groups of individuals of no less than 30 members; and
(b)
States the following:

(i)
the names of the individuals and hapu on whose behalf the Determination Notice is given; and
(ii)
the persons with authority to represent those on whose behalf the Determination Notice is given, and the basis for that authority; and
(iii)
the area or areas of the Lands over which they claim exclusive beneficial ownership; and
(iv)
the evidential basis for such claims.

16.1 Procedure means the Beneficial Entitlement Determination Procedure;

16.2 [any other definitions].

17. Terms used, but not defined, in this Schedule have the same meaning as in the Deed of Agreement, unless the context otherwise requires.

Summary of Steps

18. The Procedure will be conducted according to the following steps:
18.1 Step 1: Initiation;
18.2 Step 2: Determination by Agreement;
18.3 Step 3: Mediation;
18.4 Step 4: Adjudication; and
18.5 Step 5: Implementation.
Step 1: Initiation

19. The Procedure may be initiated as follows:
19.1 At any time after the date that the Trust Property comprises the Lands those individuals and grouped by their hapu deriving from the Claimants and who seek ownership of all or part of the Lands may initiate the Procedure by giving a Determination Notice.
19.2 As soon as reasonably practicable after receiving a Determination Notice pursuant to clause 4.1, the Trustees must:
(a) advise those others of the Claimants of the Determination Notice received by the Trustees pursuant to clause 4.1 and to make available a copy of the same; and

(b) allow a reasonable time for those others of the Claimants to give a Determination Notice to the Trustees; and

(c) advise the Claimants of every Determination Notice received by the Trustees pursuant to clause 4.2.2 and to make available copies of the same.

20. Until the Procedure is completed, none of the Claimants may commence any other legal proceedings in relation to the Lands. 
Step 2: Determination by Agreement

21. The Claimants will embark on kanohi ki te kanohi discussions with each other with a view to reaching agreement as to the ownership of the Lands.
22. In so doing they will be guided by the following: 
22.1 They will agree the Tikanga that applies to the process;  

22.2 The expectation is of korero rangatira – open principled trustworthy dialogue by rangatira with authority to commit their hapu;

22.3 To attain a consensus;

22.4 Mediators may be appointed at any time to assist;

23. Minutes of each hui will be taken and confirmed. 

24. Any agreements reached during this step must be signed in writing by the authorised representatives of those of the Claimants and will be implemented in accordance with Step 5.

25. If agreement regarding the ownership to all or any part of the Lands is unable to be reached between those of the Claimants as a result of Step 2, then they must proceed to Step 3 on that which is outstanding. 

Step 3 – Mediation

26. The Claimants may agree to refer any matter relating to the Procedure (a Matter) to mediation to endeavour to reach agreement. The mediation will be guided by the following:

26.1 The mediator must be independent of a Matter;

26.2 The mediator will decide the process to be followed in the mediation; and

26.3 The mediator will not have power to determine a Matter, but may offer advice of a non-binding nature.

27. Any agreements reached during this step must be signed in writing by the authorised representatives of those of the Claimant and will be implemented in accordance with Step 5.

28. If a mediated agreement regarding the ownership of all or any part of the Lands is unable to be reached between those of the Claimants as a result of Step 3, then they must proceed to Step 4 on that which is outstanding.  

Step 4 - Adjudication

29. Any Matter that:

29.1 the Claimants agree should proceed directly to Step 4; or

29.2 is not agreed during Step 3,

must be referred to adjudication for determination.  

30. The adjudication will be guided by the following:

30.1 The adjudication panel will comprise at least three (3) independent members appointed unanimously by  the Trustees  (the Adjudication Panel);

30.2 The Adjudication Panel may seek legal advice on process, or legal or other expert advice on any other matter;

30.3 The Adjudication Panel will hear the Claimants and their respective claims to the Lands;

30.4 In hearing the claims the Adjudication Panel will have regard to mana whenua and customary aspects of land tenure pre-Native Land Court in determining the matter of ownership of the Lands. By way of guidance the Adjudication Panel may be assisted by the following:

(a) Mana whenua is the mana that Iwi/hapu/individuals traditionally held and exercised over the land, determined according to tikanga including, but not limited to, such factors as: take whenua; demonstration of ahi kaa roa, ahi tahutahu or ahi mataotao;

(b) Evidence of mana whenua may be derived from a range of sources of knowledge including: oral korero, including whakapapa, waiata and tribal history; and written sources, Native Land Court evidence and decisions, research reports, and other records;

30.5 The Adjudication Panel will have complete discretion to determine the process and timetable for the hearing, subject to the following requirements of the Claimants: 

(a) They will each provide a statement to the Adjudication Panel outlining the nature of the dispute, if a joint statement is not possible;

(b) They will each have the opportunity to provide a written submission to the Adjudication Panel stating their interests and their position concerning the dispute;

(c) They may each file written evidence, with each having a corresponding right of reply;

(d) There is a right to question witnesses.

30.6 In terms of procedure, the Adjudication Panel may be additionally assisted by the provisions of Schedule 1 to the Arbitration Act 1996.

30.7 The Adjudication Panel will reach a decision on the ownership of the Lands as soon as is practicable after the conclusion of the adjudication.  The Adjudication Panel shall have the power to determine the Final Beneficiary and have the power to consequentially to direct the Trustees to:

(a) Allocate the Lands to one or more than one grouping of the Final Beneficiary in joint or multiple ownership as tenants in common in a block, either divided in equal shares or proportionally according to the respective interests so determined;

(b) Subdivide the Lands and allocate the subdivided portions; or 

(c) Implement any other solutions proposed in the adjudication, subject to any modifications required by the Adjudication Panel; or

(d) Consider consequential amendments to this deed. 

30.8 A decision with reasons will be given by the Adjudication Panel and the Matter will then be implemented in accordance with Step 5.  The decision of the Adjudication Panel will be final and binding on all of those who derive from the Claimants.

Step 5 Implementation of Determination by Adjudication

31. On the Adjudication Panel’s determination of the ownership of the Lands implementation will occur as follows:

31.1 The Final Beneficiary will without delay advise the Initial Trustees in writing;

31.2 By the provisions of clause 14.3 of this deed.
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