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THIS DEED is made between

THE SOVEREIGN in right of New Zealand acting by the Minister of Maori Affairs (Crown)
AND

NGĀTI WHAKAUE and Tūhourangi Ngāti Wahiao 
AND 

THE TRUSTEES OF THE TE PŪMAUTANGA O TE ARAWA TRUST on behalf of the AFFILIATE TE ARAWA IWI/HAPU (Te Pūmautanga Trustees)
1: backGround

1.1 The fee simple estate in the Southern Arikikapakapa Reserve is vested in the Crown.  
1.2 The fee simple estate in the Whakarewarewa Thermal Springs Reserve will, under the Affiliate Te Arawa Iwi and Hapu Claims Settlement Legislation, vest in the Te Pūmautanga Trustees.

1.3 The Whakarewarewa Valley Land comprises the Whakarewarewa Thermal Springs Reserve and the Southern Arikikapakapa Reserve.  The Whakarewarewa Thermal Springs Reserve is a recreation reserve under the Reserves Act and is administered under the Tourist and Health Resorts Control Act.  Under the Affiliate Te Arawa Iwi and Hapu Claims Settlement Legislation, the Te Pūmautanga Trustees will become the administering body of the Whakarewarewa Thermal Springs Reserve (which will be renamed the Whakarewarewa Thermal Springs Recreation Reserve).  Some of the land included in the Southern Arikikapakapa Reserve forms part of the Arikikapakapa Reserve.  The Arikikapakapa Reserve and Section 8, Block XLIX Town of Rotorua (being part of the Southern Arikikapakapa Reserve) are recreation reserves under the Reserves Act and are administered under the Tourist and Health Resorts Control Act.

1.4 That part of the Whakarewarewa Valley Land that comprises the Whakarewarewa Thermal Springs Reserve will be subject to the Existing Whakarewarewa Thermal Springs Lease to be entered into between the Te Pūmautanga Trustees and MACI under the Affiliate Te Arawa Iwi and Hapu Claims Settlement Legislation.
1.5 Those parts of the Whakarewarewa Valley Land that comprise:

· the Arikikapakapa Lease Land, will be subject to the Original Whakarewarewa Thermal Springs Lease, as varied by the Arikikapakapa Lease to be entered into between the Minister of Tourism acting on behalf of the Crown and MACI, under the Affiliate Te Arawa Iwi and Hapu Claims Settlement Legislation; and

· the Arikikapakapa Section 101 Land, will be subject to the Arikikapakapa Section 101 Lease entered into between the Minister of Tourism acting on behalf of the Crown and MACI, under the Affiliate Te Arawa Iwi and Hapu Claims Settlement Legislation.
1.6 The Whakarewarewa Valley Land is of significant cultural, traditional, historical and spiritual importance to Ngāti Whakaue and Tūhourangi Ngāti Wahiao.
1.7 On 8 April 2008, Cabinet agreed, in principle, subject to agreement about future management arrangements and mandate issues, to transfer (outside the Treaty of Waitangi settlement process) ownership of the Southern Arikikapakapa Reserve to Ngāti Whakaue and Tūhourangi Ngāti Wahiao.
1.8 The Te Pūmautanga Trustees agree to the vesting of ownership of the Whakarewarewa Thermal Springs Reserve in Ngāti Whakaue and Tūhourangi Ngāti Wahiao.

1.9 The Roto-a-Tamaheke Reserve is a recreation reserve under the Reserves Act and is administered under the Tourist and Health Resorts Control Act.

1.10 The fee simple estate in the Roto-a-Tamaheke Reserve will, under the Affiliate Te Arawa Iwi and Hapu Claims Settlement Legislation, vest in the Te Pūmautanga Trustees.  The Te Pūmautanga Trustees will become the administering body of the Roto-a-Tamaheke Reserve (which will be renamed the Roto-a-Tamaheke Recreation Reserve).
1.11 The Roto-a-Tamaheke Reserve is of significant cultural, traditional, historical and spiritual importance to Ngāti Whakaue and Tūhourangi Ngāti Wahiao.

1.12 The Te Pūmautanga Trustees agree to the vesting of ownership of the Roto-a-Tamaheke Reserve in Ngāti Whakaue and Tūhourangi Ngāti Wahiao.

1.13 As a result of the negotiations between the parties, it has been agreed that the Whakarewarewa and Roto-a-Tamaheke Legislation should be introduced vesting the Whakarewarewa Valley Land and the Roto-a-Tamaheke Reserve in the Joint Trust on the terms and conditions set out in this Deed.
1.14 The Whakarewarewa and Roto-a-Tamaheke Legislation:

is to assist the Crown’s objective of building healthy relationships with Ngāti Whakaue and Tūhourangi Ngāti Wahiao; but

is not consideration or redress of any nature for the settlement of any claim against the Crown that is, or is founded on, a right arising from Te Tiriti o Waitangi/the Treaty of Waitangi or its principles or otherwise arising.

1.15 The Crown has also agreed, in principle and subject to the resolution of all matters to be resolved, to vest, outside the Crown's process of settling historical Treaty of Waitangi claims, the MACI business in an entity representative of Ngāti Whakaue and Tūhourangi Ngāti Wahiao.  This Deed provides that the Crown, Ngāti Whakaue and Tuhourangi Ngāti Wahiao will discuss, with a view to resolving, all matters in relation to this vesting.

1.16 The Iwi Representatives for Ngāti Whakaue and Tūhourangi Ngāti Wahiao confirm that:
this Deed has been negotiated with the Crown by the Iwi Representatives for Ngāti Whakaue and Tūhourangi Ngāti Wahiao; and
this Deed has been endorsed by Ngāti Whakaue and Tūhourangi Ngāti Wahiao.
1.17 The Crown confirms that it is satisfied that this Deed has been endorsed by Ngāti Whakaue and Tūhourangi Ngāti Wahiao. 
1.18 The Crown acknowledges that: 
notwithstanding the intent and purpose of this Deed, there are remaining Ngāti Whakaue historical Treaty of Waitangi claims against the Crown; and
neither this Deed nor the enactment of the Whakarewarewa and Roto-a-Tamaheke Legislation will limit or is intended to limit the settlement of such historical Treaty of Waitangi claims between Ngāti Whakaue and the Crown.
2: INTRODUCTiON OF LEGISLATION VESTING WHAKAREWAREWA VALLEY LAND AND ROTO‑A‑TAMAHEKE RESERVE IN Ngāti Whakaue and Tūhourangi Ngāti Wahiao
2.1 The Crown must (subject to clause 2.3) propose the Whakarewarewa and Roto‑a‑Tamaheke Legislation for introduction as soon as practicable after the later of:

2.1.1 the Crown notifying the Iwi Representatives for Ngāti Whakaue and Tūhourangi Ngāti Wahiao that it is satisfied that the Joint Trust:
(a) has been established in accordance with the requirements of clause 4.5.1; and

(b) can demonstrate the broad support of Ngāti Whakaue and Tūhourangi Ngāti Wahiao in accordance with clause 4.5.2; and
2.1.2 the Joint Trust signing the Deed of Covenant.

2.2 The Whakarewarewa and Roto-a-Tamaheke Legislation will provide:
2.2.1 for the reservation of the Closed Roads as a recreation reserve subject to section 17 of the Reserves Act;
2.2.2 for the following land to be included as part of the “Arikikapakapa Reserve” in Schedule 2 of the Tourist and Health Resorts Control Act:
(a) the Closed Roads;

(b) 3.2931 hectares, more or less, being Section 8 Block XLIX Town of Rotorua.  Part Gazette 1932 page 1252; and

(c) the Arikikapakapa Section 101 Land;

2.2.3 that the Tourist and Health Resorts Control Act ceases to apply to the Southern Arikikapakapa Reserve;
2.2.4 that Schedule 2 of the Tourist and Health Resorts Control Act is to be read to reflect the fact that the Southern Arikikapakapa Reserve is removed from the “Arikikapakapa Reserve” in Schedule 2;

2.2.5 that the reservation of the Southern Arikikapakapa Reserve as land comprised in a recreation reserve subject to section 17 of the Reserves Act is revoked;

2.2.6 that the fee simple estate of: 
(a) the Southern Arikikapakapa Reserve vests in the Joint Trust from the Crown; and
(b) the Whakarewarewa Thermal Springs Reserve and the Roto-a-Tamaheke Reserve (which were previously vested in the Te Pūmautanga Trustees under the Affiliate Te Arawa Iwi and Hapu Claims Settlement Legislation) vest in the Joint Trust;

2.2.7 that the vesting of the Whakarewarewa Thermal Springs Reserve, the Southern Arikikapakapa Reserve and the Roto-a-Tamaheke Reserve (Reserves) is subject, in each case, to the provisions of the Whakarewarewa and Roto-a-Tamaheke Legislation and to the Relevant Encumbrances, including (in respect of the relevant parts of the Whakarewarewa Valley Land), without limitation:

(a) the Existing Whakarewarewa Thermal Springs Lease;

(b) the Original Whakarewarewa Thermal Springs Lease, as varied by the Arikikapakapa Lease; and

(c) the Arikikapakapa Section 101 Lease;
2.2.8 for the reservation of the Southern Arikikapakapa Reserve as a recreation reserve subject to section 17 of the Reserves Act;
2.2.9 that the Southern Arikikapakapa Reserve is named Southern Arikikapakapa Reserve and section 16(10) of the Reserves Act has effect as if that name had been specified in a notice under that section;
2.2.10 that sections 78(1)(a), 79, 80, 81 and 88 of the Reserves Act will not apply to the Southern Arikikapakapa Reserve; and 

2.2.11 that clauses 2.2.1 to 2.2.10 are subject to the Joint Trust:

(a) entering into registrable deeds of surrender (Surrender Documents) in respect of:

(i) the Existing Whakarewarewa Thermal Springs Lease;

(ii) the Original Whakarewarewa Thermal Springs Lease, as varied by the Arikikapakapa Lease; and

(iii) the Arikikapakapa Section 101 Lease; and
(b) granting to MACI:

(i) a registrable lease of the Whakarewarewa Thermal Springs Reserve in the form set out in Schedule 5 (Whakarewarewa Thermal Springs Lease); and

(ii) a registrable lease of the Southern Arikikapakapa Reserve in the form set out in Schedule 6 (Southern Arikikapakapa Lease);
(c) granting to the Rotorua District Council a registrable easement for the right to convey water, in the form set out in Schedule 9, over the area indicated on the diagram in Schedule 10 (the final easement area being subject to survey) in order to formalise the use right existing at the date of this deed (Water Pipeline Easement);

2.2.12 that the following documents are enforceable in accordance with their terms, despite the provisions of the Reserves Act and (subject to clause 2.2.3) the Tourist and Health Resorts Control Act and are to be treated as having been granted in accordance with those Acts:

(a) the Whakarewarewa Thermal Springs Lease; and

(b) the Southern Arikikapakapa Lease;

2.2.13 that the Minister of Tourism may execute any of the documents referred to in clause 2.2.11 (a) and (b) on behalf of MACI as lessee and that a document executed by the Minister of Tourism on behalf of MACI has effect as if it were properly executed by MACI as lessee in accordance with the New Zealand Maori Arts and Crafts Institute Act and any rules made under that Act; 
2.2.14 that the lessor under the leases referred to in clause 2.2.12 will be entitled to receive and use the annual rent payable under those leases for any purpose, despite the provisions of the Reserves Act.
2.2.15 that the vesting of the Whakarewarewa Thermal Springs Reserve and the Roto-a-Tamaheke Reserve referred to in clause 2.2.6(b) has effect despite anything in the Affiliate Te Arawa Iwi and Hapu Claims Settlement Legislation which regulates the subsequent transfer of those Reserves;

2.2.16 that, subject to clause 2.2.15, nothing in the Whakarewarewa and Roto-a-Tamaheke Legislation affects:

(a) the status of the Whakarewarewa Thermal Springs Reserve as a recreation reserve by virtue of the Affiliate Te Arawa Iwi and Hapu Claims Settlement Legislation; 

(b) the application of any provisions of the Affiliate Te Arawa Iwi and Hapu Claims Settlement Legislation which regulate the subsequent transfer of that Reserve; or

(c) the application of the Reserves Act or any other enactment to the Whakarewarewa Thermal Springs Reserve as provided in the Affiliate Te Arawa Iwi and Hapu Claims Settlement Legislation;

2.2.17 that, subject to clause 2.2.15, nothing in the Whakarewarewa and Roto-a-Tamaheke Legislation affects:

(a) the status of the Roto-a-Tamaheke Reserve as a recreation reserve by virtue of the Affiliate Te Arawa Iwi and Hapu Claims Settlement Legislation;

(b) the application of  any provisions of the Affiliate Te Arawa Iwi and Hapu Claims Settlement Legislation which regulate the subsequent transfer of that Reserve; or

(c) the application of the Reserves Act or any other enactment to the Roto-a-Tamaheke Reserve as provided in the Affiliate Te Arawa Iwi and Hapu Claims Settlement Legislation. 

2.3 The Whakarewarewa and Roto-a-Tamaheke Legislation proposed by the Crown for introduction must:

2.3.1 include all matters required by this Deed to be included in the Whakarewarewa and Roto-a-Tamaheke Legislation; 

2.3.2 include a provision that it comes into force on a date to be appointed by the Governor-General by Order in Council on the advice of the Minister of Maori Affairs; and 

2.3.3 be in a form that:

(a) the Joint Trust has notified the Crown is satisfactory to the Joint Trust; and

(b) is satisfactory to the Crown.
2.4 The Crown must procure that the Governor‑General is advised to make the Order in Council under the provision mentioned in clause 2.3.2 so that the Vesting Date is the date immediately after the date on which the Whakarewarewa Thermal Springs Reserve and the Roto-a-Tamaheke Reserve vest in the Te Pūmautanga Trustees under the Affiliate Te Arawa Iwi and Hapu Claims Settlement Legislation.
2.5 Ngāti Whakaue, Tūhourangi Ngāti Wahiao, the Te Pūmautanga Trustees and the Joint Trust must support the passing of the Whakarewarewa and Roto-a-Tamaheke Legislation and the Affiliate Te Arawa Iwi and Hapu Claims Settlement Legislation.
3: OTHER PROVISIONS of whakarewareWa AND ROTO‑A‑TAMAHEKE LEGISLATION
3.1 The Whakarewarewa and Roto-a-Tamaheke Legislation will provide that the Registrar‑General of Land must, on written application by the chief executive of Te Puni Kokiri:

3.1.1 create, in accordance with that application, a computer freehold register in the name of the Joint Trust in relation to the Southern Arikikapakapa Reserve and enter on the register any Relevant Encumbrances that are registered, notified, or notifiable and that are described in the application; and

3.1.2 register the Joint Trust as the proprietor of the fee simple estate in the Whakarewarewa Thermal Springs Reserve and the Roto-a-Tamaheke Reserve and enter on the register any Relevant Encumbrances that are registered, notified, or notifiable and that are described in the application.

3.2 The Whakarewarewa and Roto-a-Tamaheke Legislation must provide that the computer freehold register created on written application under clause 3.1.1 must be created as soon as reasonably practicable after the Vesting Date, but no later than:

3.2.1 24 months after the Vesting Date; or

3.2.2 such later date as may be agreed in writing by the Joint Trust and the Crown. 

3.3 The Whakarewarewa and Roto-a-Tamaheke Legislation must provide that:

3.3.1 sections 24 and 25 of the Reserves Act do not apply to a revocation under the Whakarewarewa and Roto-a-Tamaheke Legislation of the reserve status of the Southern Arikikapakapa Reserve;

3.3.2 section 11 and Part 10 of the Resource Management Act do not apply to:
(a) the vesting of the fee simple estate in the Southern Arikikapakapa Reserve under the Whakarewarewa and Roto-a-Tamaheke Legislation; or

(b) any matter incidental to, or required for the purpose of, that vesting; 
3.3.3 the vesting of the fee simple estate in the Southern Arikikapakapa Reserve does not:

(a) limit sections 10 or 11 of the Crown Minerals Act;

(b) affect other rights to sub-surface minerals; or

(c) limit the Crown’s or a local authority’s rights and obligations in respect of geothermal energy under any enactment or rule of law;

3.3.4 the vesting of the Southern Arikikapakapa Reserve is a disposition of land by the Crown for the purposes of Part 4A of the Conservation Act, but sections 24(2A), 24A and 24AA of that Act do not apply to the disposition;
3.3.5 despite clause 3.3.4, section 24 of the Conservation Act does not apply to the vesting of the Southern Arikikapakapa Reserve;
3.3.6 if the reservation under the Whakarewarewa and Roto-a-Tamaheke Legislation of the Southern Arikikapakapa Reserve as a recreation reserve is revoked in relation to all or part of that land, then the vesting of the Southern Arikikapakapa Reserve referred to in clause 2.2.6(a) is no longer exempt from section 24 of the Conservation Act in relation to all or that part of the Southern Arikikapakapa Reserve, as the case may be;
3.3.7 the Registrar-General of Land must record on the computer freehold register for the Southern Arikikapakapa Reserve, that the land is subject to Part 4A of the Conservation Act, but that section 24 of the Act does not apply, and that the land is subject to clauses 3.3.6 and 3.3.14-3.3.20;

3.3.8 a notification under clause 3.3.7 that the land is subject to Part 4A of the Conservation Act is to be treated as having been made in compliance with section 24D(1) of the Conservation Act; 

3.3.9 if the reservation under the Whakarewarewa and Roto-a-Tamaheke Legislation of the Southern Arikikapakapa Reserve is revoked in relation to: 
(a) all of the Southern Arikikapakapa Reserve, then the Director-General must apply in writing to the Registrar-General of Land to remove from the computer freehold register for the Southern Arikikapakapa Reserve the notifications that:

(i) section 24 of the Conservation Act does not apply to the Southern Arikikapakapa Reserve; and

(ii) the Southern Arikikapakapa Reserve is subject to clauses 3.3.6 and 3.3.14-3.3.20;
(b) part of the Southern Arikikapakapa Reserve, then the Registrar-General of Land must ensure that the notifications referred to in clause 3.3.9(a) remain only on the computer freehold register for the part of the Southern Arikikapakapa Reserve that is left as a reserve;

3.3.10 the Registrar-General of Land must comply with an application received in accordance with clause 3.3.9;

3.3.11 the Joint Trust is the administering body of the Reserves for the purposes of the Reserves Act and the Joint Trust holds the Reserves for the same reserve purposes as they were held by the administering body immediately before the vesting referred to in clause 2.2.6;

3.3.12 sections 48A, 114 and 115 of the Reserves Act apply to the Southern Arikikapakapa Reserve, despite sections 48A(6), 114(5) and 115(6) of that Act;

3.3.13 if the reservation of the Southern Arikikapakapa Reserve is revoked under section 24 of the Reserves Act in relation to all or part of the Southern Arikikapakapa Reserve, section 25 of that Act, except subsection (2), does not apply to the revocation;
3.3.14 clauses 3.3.15-3.3.20 apply to any part of the Southern Arikikapakapa Reserve that, at any time after vesting under the Whakarewarewa and Roto-a-Tamaheke Legislation in the Joint Trust, remains a reserve under the Reserves Act (Reserve Land);

3.3.15 the fee simple estate in the Reserve Land may be transferred to any other person only in accordance with clauses 3.3.16-3.3.20 despite any other enactment or rule of law;

3.3.16 the Minister of Conservation must give written consent to the transfer of the fee simple estate in the Reserve Land to another person or persons (New Owners) if, upon written application, the registered proprietors of the Reserve Land satisfy the Minister of Conservation that the New Owners are able to:

(a) comply with the requirements of the Reserves Act; and

(b) perform the duties of an administering body under the Reserves Act;

3.3.17 the Registrar-General of Land must, upon receiving the documents specified in clause 3.3.18, register the New Owners as the proprietors of the fee simple estate in the Reserve Land;

3.3.18 the documents are:

(a) transfer instrument to transfer the fee simple estate in the Reserve Land to the New Owners, including a notification that the New Owners are to hold the Reserve Land for the same reserve purposes as it was held by the administering body immediately before the transfer;

(b) the written consent of the Minister of Conservation to the transfer of the Reserve Land; and

(c) any other document required for the registration of the transfer instrument;

3.3.19 the New Owners, from the time of registration under clause 3.3.17:

(a) are the administering body of the Reserve Land for the purposes of the Reserves Act; and

(b) hold the Reserve Land for the same reserve purposes as it was held by the administering body immediately before the transfer;

3.3.20 despite clauses 3.3.14 and 3.3.15, clauses 3.3.14-3.3.19 do not apply to the transfer of the fee simple estate in the Reserve Land if:

(a) the transferors of the Reserve Land are or were trustees of a trust; and
(b) the transferees are the trustees of the same trust after any new trustee has been appointed to the trust or any transferor has ceased to be a trustee of the trust; and

(c) the instrument to transfer the Reserve Land is accompanied by a certificate given by the transferees, or the transferees’ solicitor, verifying that clauses 3.3.19(a) and (b) apply.
3.4 The Whakarewarewa and Roto-a-Tamaheke Legislation must provide that: 
3.4.1 neither the rule against perpetuities nor any provisions of the Perpetuities Act prescribes or restricts the period during which the Joint Trust:

(a) may exist in law;  or

(b) hold or deal with property (including income derived from property); or
(c) apply to a document entered into to give effect to this Deed if the application of that rule, or the provisions of that Act, would otherwise make the document, or a right conferred by the document, invalid or ineffective; and

3.4.2 if, however, the Joint Trust is or becomes a charitable trust, the application (if any) of the rule against perpetuities or of any relevant provisions of the Perpetuities Act must be determined under the general law.

3.5 The Whakarewarewa and Roto-a-Tamaheke Legislation must provide that the Whakarewarewa Valley Land and the Roto-a-Tamaheke Reserve vest in the Joint Trust on the Vesting Date.

3.6 The Whakarewarewa and Roto-a-Tamaheke Legislation must provide that:

3.6.1 the Minister of Conservation may direct that any intra-Crown payment for the Southern Arikikapakapa Reserve be paid and applied in purchasing or taking on lease, managing, administering, maintaining, protecting, improving or developing reserves of any classification or as consideration for a conservation covenant; and

3.6.2 a direction by the Minister of Conservation under clause 3.6.1 is to be treated as a direction under section 82(1)(a) of the Reserves Act;

3.7 The Whakarewarewa and Roto-a-Tamaheke Legislation must provide that for the purposes of section HF 2(3) of the Income Tax Act 2007 the Joint Trust shall be deemed to be eligible to make an election to become a Maori authority.

3.8 [The Crown acknowledges that if, allocation of the beneficial ownership in the Reserves determined through the Beneficial Entitlement Determination Procedure set out in the Trust Deed requires all or any of the Reserves to be subdivided and transferred to new entities, the Crown will, on behalf of the Joint Trust, and subject to clause 3.9, undertake work required to effect the subdivision and the resulting transfers and the Crown will bear the reasonable survey, documentation and registration costs incurred in undertaking such subdivision and transfers, provided that the subdivision and transfers:

3.8.1 are completed within 7 years of the Vesting Date; and

3.8.2 will not create so many separate allotments on the Reserves, as to adversely affect the integrity of each of the management of each of the Reserves; and
3.8.3 without limiting clause 5.6, will not adversely affect the continued operation and effectiveness of the Southern Arikikapakapa Lease and the Whakarewarewa Thermal Springs Lease or MACI’s interest under those leases.]
3.9 [The Joint Trust will take all actions and sign all documents required to be done or signed by the registered proprietor of the Reserves to effect the subdivision and transfers under clause 3.8.]
3.10 [The Whakarewarewa and Roto-a-Tamaheke Legislation will provide:

3.10.1 that clauses 3.3.2 and 3.3.14-3.3.20, with all necessary modifications, will apply to any subdivision and transfer of any or all of the Reserves permitted under clause 3.8; and

3.10.2 that the permission of a council under section 348 of the Local Government Act is not required for laying out, forming, granting or reserving a private road, private way or right of way that may be required to fulfil the terms of subdivision of any or all of the Reserves under clause 3.8.]

3.11 The Whakarewarewa and Roto-a-Tamaheke Legislation must provide any other provisions necessary or desirable to be included in the Whakarewarewa and Roto-a-Tamaheke Legislation to give effect to this Deed.
[This Part may need to be amended after further review]
4: ENDORSEMENT OF THE DEED AND Joint Trust AND APPOINTMENT OF AGENT
4.1 Ngāti Whakaue confirms that:

4.1.1 this Deed was endorsed by Ngāti Whakaue by virtue of a majority of [   ]% of the votes cast in a show of hands of the Eligible Members of Ngāti Whakaue at a hui held for this purpose on 27 July 2008; and
4.1.2  Ngāti Whakaue has endorsed the Joint Trust (once established in accordance with clause 4.5) to hold the Whakarewarewa Valley Land and the Roto-a-Tamaheke Reserve until the Whakarewarewa Valley Land and the Roto-a-Tamaheke Reserve are vested in iwi or hapu in accordance with the Beneficial Entitlement Determination Procedure set out in the Trust Deed, by virtue of a majority of [   ]% of the votes cast in a show of hands of the Eligible Members of Ngāti Whakaue at a hui held for this purpose on 27 July 2008.
4.2 Tūhourangi Ngāti Wahiao confirms that:

4.2.1 this Deed was endorsed by Tūhourangi Ngāti Wahiao by virtue of a majority of [   ]% of the votes cast:

(a) in a postal ballot of Eligible Members of Tūhourangi Ngāti Wahiao; and

(b) in a ballot of the Eligible Members of Tūhourangi Ngāti Wahiao who did not vote in the postal ballot in clause 4.2.1(a), at a hui held for that purpose on 27 July 2008; and

4.2.2 Tūhourangi Ngāti Wahiao has endorsed the Joint Trust (once established in accordance with clause 4.5) to hold the Whakarewarewa Valley Land and the Roto-a-Tamaheke Reserve until the Whakarewarewa Valley Land and the Roto-a-Tamaheke Reserve are vested in iwi or hapu in accordance with the Beneficial Entitlement Determination Procedure set out in the Trust Deed, by virtue  of a majority of [   ]% of the votes cast:

(a) in a postal ballot of Eligible Members of Tūhourangi Ngāti Wahiao; and

(b) in a ballot of Eligible Members of Tūhourangi Ngāti Wahiao who did not vote in the postal ballot in clause 4.2.2(a), at a hui held for that purpose on 27 July 2008.

4.3 The Crown confirms that it is satisfied with:

4.3.1 the endorsement of this Deed by Ngāti Whakaue and Tūhourangi Ngāti Wahiao; and
4.3.2  the endorsement by Ngāti Whakaue and Tūhourangi Ngāti Wahiao of the Joint Trust (once established in accordance with clause 4.5) to hold the Whakarewarewa Valley Land and the Roto-a-Tamaheke Reserve until the Whakarewarewa Valley Land and the Roto-a-Tamaheke Reserve are vested in iwi or hapu in accordance with the Beneficial Entitlement Determination Procedure set out in the Trust Deed.

4.4 The Crown acknowledges that Tūhourangi, Ngati Wahiao (including Ngāti Tukiterangi, Ngāti Huarere, Ngāti Hinganoa) and Ngāti Hurungaterangi, Ngāti Taeotu me Ngāti Te Kahu o Ngāti Whakaue and the Koromatua hapu of Ngāti Whakaue, including the collective of the beneficial owners of the Pukeroa Oruawhata block, all have the right to independently have their claims to the beneficial ownership in the Whakarewarewa Valley Land and the Roto-a-Tamaheke Reserve determined through the Beneficial Entitlement Determination Procedure set out in the Trust Deed.

4.5 Ngāti Whakaue and Tūhourangi Ngāti Wahiao must establish, by no later than four weeks after the date of this Deed, a trust (Joint Trust) to receive the Whakarewarewa Valley Land and the Roto-a-Tamaheke Reserve (to be provided by the Crown and the Te Pūmautanga Trustees to the Joint Trust under this Deed), which the Crown is satisfied (and has notified Ngāti Whakaue and Tūhourangi Ngāti Wahiao that it is satisfied):
4.5.1 will:

(a) be appropriate to receive the Whakarewarewa Valley Land and the Roto-a-Tamaheke Reserve; and

(b) have a structure that provides for:

(i) representation of Members of Ngāti Whakaue and Members of Tūhourangi Ngāti Wahiao;

(ii) transparent decision-making, and dispute resolution, processes; and

(iii) accountability to Members of Ngāti Whakaue and Members of Tūhourangi Ngāti Wahiao; and

4.5.2 can demonstrate the broad support of Ngāti Whakaue and Tūhourangi Ngāti Wahiao as appropriate to receive the Whakarewarewa Valley Land and the Roto-a-Tamaheke Reserve that is to be provided to it under this Deed.
4.6 Ngāti Whakaue and Tūhourangi Ngāti Wahiao must ensure that, by no later than four weeks after the date of this Deed, the Joint Trust signs a deed of covenant as set out in Schedule 7 (Deed of Covenant) under which the Joint Trust agrees (among other matters) to comply with all the obligations of the Joint Trust under this Deed.

4.7 Until the Joint Trust signs the Deed of Covenant, Ngāti Whakaue and Tūhourangi Ngāti Wahiao appoint the Iwi Representatives for Ngāti Whakaue and Tūhourangi Ngāti Wahiao as the agent for Ngāti Whakaue and Tūhourangi Ngāti Wahiao to:
4.7.1 agree with the Crown a process for the establishment and endorsement of a Joint Trust that is satisfactory to the Crown under clause 4.5; and

4.7.2 take any of the following actions on behalf of Ngāti Whakaue and Tūhourangi Ngāti Wahiao under this Deed:

(a) give and receive any notice or other communication;

(b) exercise any right or power;

(c) waive any provision; and

(d) agree to any amendment to this Deed.

4.8 Once the Joint Trust signs the Deed of Covenant:

4.8.1 the appointment of the agent for Ngāti Whakaue and Tūhourangi Ngāti Wahiao under clause 4.7 terminates; and

4.8.2 the actions described in clause 4.7.2 may be taken by the Joint Trust on behalf of Ngāti Whakaue and Tūhourangi Ngāti Wahiao.
5: Whakarewarewa THERMAL SPRINGS LEASE, SOUTHERN ARIKIKAPAKAPA LEASE and water pipeline easement
5.1 At or before the time of the vestings referred to in clause 2.2.6, the Crown will procure MACI’s entry into:

5.1.1 the Surrender Documents;

5.1.2 the Whakarewarewa Thermal Springs Lease; and
5.1.3 the Southern Arikikapakapa Lease.

5.2 At or before the time of the vestings referred to in clause 2.2.6, the Joint Trust will sign:

5.2.1 the Surrender Documents;

5.2.2 the Whakarewarewa Thermal Springs Lease; 

5.2.3 the Southern Arikikapakapa Lease; and

5.2.4 the Water Pipeline Easement.

5.3 At or before the time of the vestings referred to in clause 2.2.6, the Crown will procure Rotorua District Council’s entry into the Water Pipeline Easement.

5.4 The Crown must prudently administer and comply with all of its obligations in respect of the Original Whakarewarewa Thermal Springs Lease and in respect of the Arikikapakapa Lease and the Arikikapakapa Section 101 Lease between the date of this Deed and the Vesting Date.
5.5 From the Vesting Date the annual rent payable by MACI to the lessor under the Whakarewarewa Thermal Springs Lease and to the lessor under the Southern Arikikapakapa Lease shall always be in equal amounts.  

5.6 Ngāti Whakaue and Tūhourangi Ngāti Wahiao confirm that the Whakarewarewa Thermal Springs Lease and the Southern Arikikapakapa Lease will continue in full force and effect in accordance with the terms and conditions of those leases or any leases in renewal of those leases, despite any determination of the beneficial ownership and possible transfer of the Whakarewarewa Valley Land, in accordance with the Beneficial Ownership Determination Procedure set out in the Trust Deed.

6: new zealand maori arts and crafts institute

6.1 In this Part: 

6.1.1 MACI business means MACI’s operations, assets, obligations, and/or functions; and 
6.1.2 vesting means the vesting described in clause 6.2.

6.2 The Crown has agreed, in principle and subject to the resolution of the matters referred to in this Part, to vest the MACI business in an entity representative of Ngāti Whakaue and Tūhourangi Ngāti Wahiao.
6.3 As soon as reasonably practicable after the Date of this Deed, the Crown and Ngāti Whakaue and Tūhourangi Ngāti Wahiao will, therefore, enter into discussions with a view to resolving all matters in relation to the vesting, including:

6.3.1 the valuation of the MACI business;

6.3.2 how to ensure, after the vesting:

(a) that the functions in relation to Maori culture, and Maori arts and crafts, that MACI currently has under the New Zealand Maori Arts and Crafts Institute Act, continue to be performed and monitored; and

(b) the preservation of the conservation values affecting, and the flora and fauna on, vested land;

6.3.3 any other obligations or restrictions in relation to vested operations or assets;

6.3.4 an appropriate corporate structure, accountability and governance regime, and tax status for the entity representative of Ngāti Whakaue and Tūhourangi Ngāti Wahiao that is to receive the MACI business;

6.3.5 the legal mechanisms to effect the vesting;

6.3.6 all other relevant matters; and

6.3.7 the completion of legal documentation setting out the agreement in relation to the vesting.

6.4 The conditions that the vesting would be subject to include:

6.4.1 the Crown being satisfied that:
(a) there are no third party rights, including third party offer back rights, or overlapping claims, in relation to vested assets; or

(b) the rights, or overlapping claims referred to in clause 6.4.1(a), are adequately protected;

6.4.2 Cabinet approval, and endorsement by Ngāti Whakaue and Tūhourangi Ngāti Wahiao, of:

(a) the vesting; and

(b) an appropriate corporate structure, accountability and governance regime and tax status for the entity representative of Ngāti Whakaue and Tūhourangi Ngāti Wahiao that is to receive the MACI business;

6.4.3 completion of legal documentation setting out the agreement in relation to all matters relevant to the vesting; and

6.4.4 enactment of:

(a) the Whakarewarewa and Roto-a-Tamaheke Legislation; and 
(b) any legislation necessary to implement the agreement in relation to the vesting.

6.5 The vesting would be outside the Crown’s process of settling historical Treaty of Waitangi claims.

7: CONDITIONS AND TERMINATION

7.1 This Deed, and the vesting of the Whakarewarewa Valley Land and the Roto-a-Tamaheke Reserve in the Joint Trust under this Deed, are conditional on:
7.1.1 the Crown being satisfied that Ngāti Whakaue and Tūhourangi Ngāti Wahiao have established the Joint Trust in accordance with clause 4.5;
7.1.2 the Joint Trust signing the Deed of Covenant; and
7.1.3 the Whakarewarewa and Roto-a-Tamaheke Legislation coming into force.
7.2 This Deed, until it becomes unconditional:

7.2.1 is entered into on a “without prejudice” basis; and

7.2.2 in particular, may not be used as evidence in any proceedings before, or presented to, any court, the Waitangi Tribunal, or any other judicial body or tribunal (except for proceedings concerning the interpretation and/or enforcement of this Deed).

7.3 This Deed is:

7.3.1 a binding contract, subject only to the conditions in clause 7.1 being satisfied; and

7.3.2 to be interpreted and enforced accordingly.

7.4 Clauses [2.1, 2.3-2.5, and Parts 4, 5, 6 and 7] are (despite clause 7.1) binding from the Date of this Deed.

7.5 Either Ngāti Whakaue and Tūhourangi Ngāti Wahiao or the Crown may terminate this Deed by notice to the other parties if:

7.5.1 clause 7.1.1 or 7.1.2 is not satisfied within four weeks after the Date of this Deed; or

7.5.2 clause 7.1.3 is not satisfied within 24 months after the Date of this Deed.

7.6 If the condition in clause 7.1.1 and/or the condition in clause 7.1.2 have not been satisfied by the date in clause 7.5.1, and the reason for the non-satisfaction is that Ngāti Whakaue and Tūhourangi Ngāti Wahiao require more time to satisfy one or both of the conditions, neither Ngāti Whakaue and Tūhourangi Ngāti Wahiao nor the Crown will give notice to terminate under clause 7.5.1 until those parties have, in good faith, entered into communications and attempted to agree to an extension of time for satisfaction of the condition in clause 7.1.1 and/or the condition in clause 7.1.2.
7.7 If:

7.7.1 Ngāti Whakaue and Tūhourangi Ngāti Wahiao and the Crown agree to an extension of time of no more than [four] weeks for satisfaction of the condition in clause 7.1.1 and/or the condition in clause 7.1.2, those parties and the Te Pūmautanga Trustees will sign an amendment to this Deed recording the extension of time for satisfaction of the condition or conditions; or

7.7.2 Ngāti Whakaue and Tūhourangi Ngāti Wahiao and the Crown are not able to agree to an extension of time for satisfaction of the condition in clause 7.1.1 and/or the condition in clause 7.1.2 within five business days after entering into good faith communications, either Ngāti Whakaue and Tūhourangi Ngāti Wahiao or the Crown may at any time after the five business days have elapsed, terminate this Deed in accordance with clause 7.5.1.

7.8 If this Deed is terminated:

7.8.1 this Deed, and the vesting of the Whakarewarewa Valley Land and the Roto-a-Tamaheke Reserve in the Joint Trust under this Deed, will be at an end; and

7.8.2 none of the parties will have any rights or obligations under this Deed, 
except that the rights and obligations of the parties under clause 7.2 will continue.

8: FURTHER provisions
8.1 The Crown warrants to Ngāti Whakaue and Tūhourangi Ngāti Wahiao that, at the date of this Deed, the disclosure information is all the material information about the Whakarewarewa Valley Land and the Roto-a-Tamaheke Reserve that the Crown has in its possession as owner.

8.2 The Crown does not, except as provided in clause 8.1, give any representation or warranty in relation to the following:

8.2.1 the Whakarewarewa Valley Land or the Roto-a-Tamaheke Reserve;

8.2.2 the vesting of that land;

8.2.3 its compliance with any legislation including bylaws; or
8.2.4 the completeness or accuracy of the disclosure information.

8.3 Ngāti Whakaue and Tūhourangi Ngāti Wahiao acknowledge that:

8.3.1 although the Crown is not giving any representation or warranty in relation to the Whakarewarewa Valley Land or the Roto-a-Tamaheke Reserve, except as provided in clause 8.1, Ngāti Whakaue and Tūhourangi Ngāti Wahiao had the opportunity prior to the date of this Deed (in addition to being able to examine the disclosure information) to inspect the Whakarewarewa Valley Land and the Roto-a-Tamaheke Reserve; and
8.3.2 there is no obligation or expectation that the reservation of the Reserves (or any part of them) will be revoked;  
8.3.3 the public will continue to have freedom of entry and access to the Whakarewarewa Valley Land and the Roto-a-Tamaheke Reserve (subject to any applicable restrictions of or under, or imposed in accordance with, the Reserves Act, the Whakarewarewa Thermal Springs Lease and the Southern Arikikapakapa Lease).

8.4 To avoid doubt, the Te Pūmautanga Trustees do not give any representation or warranty in respect of any matter included in or arising out of this Deed.

8.5 [Ngāti Whakaue, Tūhourangi Ngāti Wahiao and the Crown acknowledge and agree that:
8.5.1 the Crown is not aware of any contamination on the Reserves caused by any person during the period prior to the Vesting Date (Pre-Vesting Contamination);

8.5.2 however, if any Pre-Vesting Contamination is discovered, then:

(a) the Joint Trust will notify the Crown as soon as reasonably practicable following the discovery of the Pre-Vesting Contamination, and in any event, by no later than the date 90 business days from the date upon which the Joint Trust becomes reasonably aware of the Pre-Vesting Contamination (time being of the essence and failure by the Joint Trust to provide this notice within the 90 business day period will absolve the Crown from any further liability under this clause 8.5 and in respect of the particular Pre‑Vesting Contamination);
(b) assuming such notice is validly given, the Crown and the Joint Trust will consult in good faith and agree such steps, if any, that should be taken in respect of the Pre-Vesting Contamination and with regard to the following agreed principles:

(i) the Joint Trust should not ultimately be responsible for the costs and liabilities arising in respect of the Pre-Vesting Contamination;

(ii) Ngāti Whakaue, Tūhourangi Ngāti Wahiao, and the Crown must adopt a pragmatic but compliant approach (in terms of compliance with existing laws at the relevant time) in dealing with the Pre‑Vesting Contamination and in a manner that is prudent and as cost‑effective as is reasonably practicable in the circumstances;

(iii) the Crown will be entitled to take over the primary and direct responsibility for dealing with the Pre-Vesting Contamination at its cost, but in a manner that is reasonably acceptable to the Joint Trust (especially in terms of access to the Reserve that is subject to the Pre-Vesting Contamination, no undue interference being caused to the activities of MACI (if relevant) and other persons, and the Joint Trust being kept reasonably informed);

(iv) the Crown, at its cost, will therefore be entitled to take action, and to defend proceedings in, the name of the Joint Trust, and the Joint Trust will lend its name to such action and proceedings and provide the Crown with such reasonable co-operation as the Crown may require in the circumstances (with the reasonable costs of the Joint Trust being met by the Crown); and

(v) despite such action or proceedings or other steps agreed and taken by Ngāti Whakaue, Tūhourangi Ngāti Wahiao and the Crown in these circumstances, if there are any costs or liabilities that cannot be recovered from another person, then these costs and liabilities will be the responsibility of the Crown; and

8.5.3 for the purposes only of this clause 8.5, all references to the Joint Trust includes reference to any entity which becomes a proprietor of any part of the Reserve that is subject to the Pre-Vesting Contamination pursuant to a transfer made by the Joint Trust in accordance with the Beneficial Entitlement Determination Procedure set out in the Trust Deed.  For the avoidance of doubt, the Crown’s obligations and liability under this clause 8.5:

(a) will only apply for so long as the Joint Trust is the registered proprietor of the Reserve that is subject to the Pre-Vesting Contamination;

(b) are therefore personal to the Joint Trust for such time that it remains as the registered proprietor; and

(c) are not for the benefit of any other person.]

8.6 On the Vesting Date, the Crown will pay to the Joint Trust:

8.6.1 an amount equal to the accumulated annual rent payable to the Crown under the Original Whakarewarewa Thermal Springs Lease from (and including) the Date of this Deed until (but excluding) the Vesting Date (Lease Payment); and

8.6.2 interest on the Lease Payment from (and including) the Date of this Deed until (but excluding) the Vesting Date.

8.7 Interest under clause 8.6.2 will:

8.7.1 be at the Official Cash Rate calculated on a daily basis;

8.7.2 not compound; and

8.7.3 be subject to any Tax payable (and may be paid after any Tax required to be withheld) under any Tax Legislation.

8.8 If the boundaries of Southern Arikikapakapa Reserve have not been determined sufficiently for the purpose of raising title, the Crown will arrange for:

8.8.1 it to be surveyed; and

8.8.2 the survey plan to be prepared and approved (and where applicable, deposited).

8.9 The Crown will pay any survey and registration costs, and any other costs agreed by the Crown and Ngāti Whakaue and Tūhourangi Ngāti Wahiao, required to vest the Whakarewarewa Valley Land and the Roto-a-Tamaheke Reserve in the Joint Trust.

8.10 The Crown provides a tax indemnity to the Joint Trust in relation to any vesting of the Whakarewarewa Valley Land and the Roto-a-Tamaheke Reserve under the Whakarewarewa and Roto-a-Tamaheke Legislation on the terms set out in Schedule 8.
8.11 This Deed:

8.11.1 forms the entire agreement between the Crown, Ngāti Whakaue and Tūhourangi Ngāti Wahiao, the Te Pūmautanga Trustees and the Joint Trust in relation to the introduction of the Whakarewarewa and Roto-a-Tamaheke Legislation;  

8.11.2 supersedes all earlier representations, understandings or agreements between them or any of them in relation to the vesting of the Whakarewarewa Valley Land and the Roto-a-Tamaheke Reserve or the introduction of the Whakarewarewa and Roto-a-Tamaheke Legislation; and 

8.11.3 may not be amended unless the amendment is in writing signed by the Crown, the Te Pūmautanga Trustees and the Joint Trust.
8.12 Rights or obligations under this Deed may not be transferred.

8.13 The provisions of Schedule 3 apply to notices under this Deed.
8.14 The definitions and rules of interpretation set out in Schedule 4 apply in relation to this Deed.
SIGNED as a deed on 

SIGNED for and on behalf of
__________________________________________
THE SOVEREIGN IN RIGHT OF

Honourable Parekura Horomia
NEW ZEALAND BY THE MINISTER OF

MAORI AFFAIRS:

__________________________________________
THE MINISTER OF

Honourable Damien O’Connor
TOURISM in the presence of:
WITNESS
___________________________
Name:
Occupation:  

Address:

SIGNED for NGĀTI WHAKAUE
by the Ngāti Whakaue Representatives by:
	Malcolm Short
Chair
Pukeroa Oruawhata Trust
	____________________________

	Hamuera Mitchell
Te Kotahitanga o Ngāti Whakaue
	_____________________________

	Andrew Te Amo
Te Kotahitanga o Ngāti Whakaue
	_____________________________


SIGNED for TŪHOURANGI NGĀTI WAHIAO
by the Tūhourangi Ngāti Wahiao Representatives by:
	Rangipuawhe Maika
Tūhourangi Ngāti Wahiao representative
Te Pūmautanga o Te Arawa Trust
	____________________________

	Anaru Rangiheuea
Tūhourangi Ngāti Wahiao representative
Te Pūmautanga o Te Arawa Trust
	_____________________________

	John Waaka
Tūhourangi Ngāti Wahiao representative
Te Pūmautanga o Te Arawa Trust
Chair, Tūhourangi Tribal Authority
Chair, Rahui Trust
	_____________________________


SIGNED for and on behalf of the
AFFILIATE TE ARAWA IWI/HAPU by the
Trustees of the Te Pūmautanga o Te Arawa
Trust:
	Eru George
Ngāti Kea Ngāti Tuara
	____________________________

	
	

	Wikeepa Te Rangipuawhe Maika
Tūhourangi Ngāti Wahiao
	_____________________________

	Anaru Rangiheuea
Tūhourangi Ngāti Wahiao
	_____________________________

	
	

	
	

	
	

	John Waaka
Tūhourangi Ngāti Wahiao
	_____________________________

	
	

	
	

	
	

	
	

	
	

	
	

	
	


WITNESSES (continued)

SCHEDULE 1 : DESCRIPTION OF WHAKAREWAREWA thermal springs reserve, southern arikikapakapa reserve AND ROTO‑A‑TAMAHEKE RESERVE
Roto-a-Tamaheke Reserve means 4.3040 hectares, approximately, being Parts Section 6B Block I Tarawera Survey District.  Part Gazette 1904 page 2119 (to be known as Sections 1, 2 and 3 SO 389705, being 4.2110 hectares, more or less.  Computer freehold register to be created). 
Southern Arikikapakapa Reserve means:
(a)
0.5978 hectares, more or less, being Part Lot 1 DP 23567.  Part computer freehold register SA621/156;

(b)
12.8247 hectares, more or less, being Part Lot 3 DP 23567.  Part computer freehold register SA621/156;

(c)
3.2931 hectares, more or less, being Section 8 Block XLIX Town of Rotorua.  Part Gazette 1932 page 1252;
(d)
Arikikapakapa Section 101 Land; and

(e)
the Closed Roads, 
all subject to survey.
Whakarewarewa Thermal Springs Reserve means 45 hectares, more or less, being Section 7 Block I Tarawera Survey District.  Part Gazette 1904 page 2119 (to be known as Section 1 SO 390094, being 43.4200 hectares, more or less.  Computer freehold register to be created).
Note:  All land descriptions in this Deed (including all land descriptions in Schedule 4) refer to land in the South Auckland Land District

[Land descriptions subject to final review]
SCHEDULE 2 : ENCUMBRANCES

Whakarewarewa Thermal Springs Reserve 

The vesting of the Whakarewarewa Thermal Springs Reserve in the Joint Trust under the Whakarewarewa and Roto-a-Tamaheke Legislation will be subject to the following encumbrances:
1.
Existing Whakarewarewa Thermal Springs Lease; 
2.
land to be administered as a recreation reserve subject to section 17 of the Reserves Act; 

3.
subject to Part 4A of the Conservation Act, but section 24 of the Conservation Act does not apply;

4.
subject to sections 112(4) and 117 of the Affiliate Te Arawa Iwi and Hapu Claims Settlement Legislation; and

5.
subject to sections 10 and 11 of the Crown Minerals Act.
Southern Arikikapakapa Reserve
The vesting of the Southern Arikikapakapa Reserve in the Joint Trust under the Whakarewarewa and Roto-a-Tamaheke Legislation will be subject to the following encumbrances:

1.
Original Whakarewarewa Thermal Springs Lease, as varied by the Arikikapakapa Lease; 

2.
Arikikapakapa Section 101 Lease;
3.
Caveat No.5130240.1; and
4.
land to be administered as a recreation reserve subject to section 17 of the Reserves Act.

Roto-a-Tamaheke Reserve

The vesting of the Roto-a-Tamaheke Reserve in the Joint Trust under the Whakarewarewa and Roto-a-Tamaheke Legislation will be subject to the following encumbrances:

1.
land to be administered as a recreation reserve subject to section 17 of the Reserves Act;
2.
subject to Part 4A of the Conservation Act, but section 24 of the Conservation Act does not apply;

3.
subject to sections 112(4) and 117 of the Affiliate Te Arawa Iwi and Hapu Claims Settlement Legislation; and

4.
subject to sections 10 and 11 of the Crown Minerals Act.[Encumbrances subject to final review]
SCHEDULE 3 : NOTICE

A notice under this Deed must be:

1.
signed by or on behalf of the person sending it; and

2.
until any other address or facsimile number is given by notice, given in writing to the addresses or facsimile numbers of the other persons as set out below:

	Crown
	Te Pūmautanga Trustees

	Chief Executive

Te Puni Kokiri

PO Box 3943

Wellington
Facsimile No:   (04) 819 6290

	Trustees of Te Pūmautanga o Te Arawa Trust
1 Peace Street

(PO Box 6084)

Rotorua

Facsimile No:   (07) 347 4654

	Joint Trust
	

	[The Trustees of the Joint Trust]
C/- Corban Revell Lawyers

133A Central Park Drive

(PO Box 21 180)

Waitakere City
Facsimile No:   (09) 838 7187

	

	Ngāti Whakaue
C/- Corban Revell Lawyers

133A Central Park Drive

(PO Box 21 180)

Waitakere City
Facsimile No:   (09) 838 7187

	

	
	

	Tūhourangi Ngāti Wahiao
Tūhourangi Ngāti Wahiao trustees
Te Pūmautanga o Te Arawa Trust
1 Peace Street

(PO Box 6084)

Rotorua

Facsimile No:   (07) 347 4654

	


Delivery of a notice may be made:

1.
by hand (which will be treated as having been received at the time of delivery); 
2.
by post with prepaid postage (which will be treated as having been received on the second business day after posting); or 

3.
by facsimile (which will be treated as having been received on the day of transmission).

If a notice is treated as having been received on a day that is not a business day, or after 5:00pm on a business day, that notice will be treated as having been received on the next business day.
SCHEDULE 4 : DEFINITIONS AND INTERPRETATIONS
1.
In this Deed, unless the context requires otherwise:

Affiliate Te Arawa Iwi and Hapu Claims Settlement Legislation means the bill to give effect to the Affiliate Te Arawa Iwi/Hapu Deed of Settlement, and where the bill has become law, means, if the context requires, the Act resulting from the passing of that bill;

Affiliate Te Arawa Iwi/Hapu Deed of Settlement means the Deed of Settlement of the Historical Claims of the Affiliate Te Arawa Iwi/Hapu dated 11 June 2008, entered into between the Crown, the Affiliate Te Arawa Iwi/Hapu and the Te Pūmautanga Trustees;
Arikikapakapa Lease means the registrable variation of lease of the Original Whakarewarewa Thermal Springs Lease in respect of the Arikikapakapa Lease Land, to be entered into between the Crown and MACI in accordance with the Affiliate Te Arawa Iwi and Hapu Claims Settlement Legislation;
Arikikapakapa Lease Land means:
(a)
0.5978 hectares, more or less, being Part Lot 1 DP 23567.  Part computer freehold register SA621/156;

(b)
10.0012 hectares, more or less, being Part Lot 3 DP 23567.  Part computer freehold register SA621/156; and

(c)
3.2931 hectares, more or less, being Section 8 Block XLIX Town of Rotorua.  Part Gazette 1932 page 1252;
Arikikapakapa Section 101 Land means 0.9143 hectares, more or less, being Section 101 Block I Tarawera Survey District.  All GN H496075;
Arikikapakapa Section 101 Lease means the registrable lease of the Arikikapakapa Section 101 Land, to be entered into between the Crown and MACI in accordance with the Affiliate Te Arawa Iwi and Hapu Claims Settlement Legislation;

Beneficial Entitlement Determination Procedure has the meaning given to that term in the Trust Deed;
business day means the period of 9am to 5pm on any day other than:


(a)
Saturday, Sunday, Good Friday, Easter Monday, Anzac Day, the Sovereign’s Birthday, Labour Day, and Waitangi Day;

(b)
a day in the period commencing with 25 December in any year and ending with the close of 15 January in the following year; 
(c)
Auckland anniversary day; and
(d)
Wellington anniversary day;

Closed Roads means that part of the Southern Arikikapakapa Reserve being:
(a)
330 square metres, more or less, being Part Section 40 Block I Tarawera  Survey District.  Part Gazette 1958 page 622; and

(b)
599 square metres, more or less, being Part Section 3 Block V Tarawera Survey District.  Part Gazette 1958 page 622;
Conservation Act means the Conservation Act 1987;
Crown has the meaning given to that term by section 2(1) of the Public Finance Act 1989;

Crown Minerals Act means the Crown Minerals Act 1991;
Date of this Deed means the date this Deed is signed by all of the parties to this Deed;
Deed of Covenant has the meaning given to that term in clause 4.6;
Director- General has the meaning given to that term by section 2(1) of the Conservation Act;
disclosure information means: 
(a)
the information provided by the Crown relating to the Southern Arikikapakapa Reserve (excluding the Closed Roads) prepared by the Ministry of Tourism and provided by email to certain Iwi Representatives for Ngāti Whakaue and Tūhourangi Ngāti Wahiao on 12 June 2008;
(b)
information provided by Te Puni Kokiri by email, on behalf of the Crown, to certain Iwi Representatives for Ngāti Whakaue and Tūhourangi Ngāti Wahiao, being:

(i)
resource consent 22190, for the taking of water and the diagram indicating the route of the water pipeline (both documents provided by Rotorua District Council) , provided on 17 July 2008;

[(ii)
Chapter 4, “Land-Based Cultural Resources and Waterways and Environmental Impacts (Rotorua, Taupo and Kaingaroa) 1840-2000”, a report commissioned by the Crown Forestry Rental Trust (Kirkpatrick, Belshaw, Campbell, 17 December 2004), relating to Puarenga Stream, provided on 18 July 2008; 

(iii)
copies of computer freehold register SA621/156 (South Auckland Registry), computer interest register SA2021/47 (South Auckland Registry) and caveat No. 5130240.1; and
(iv)
copies of New Zealand Gazette 1908 pages 849-850 and 2310, New Zealand Gazette 1932 page 2785, and New Zealand Gazette 1983 page 3475;
[Eligible Member of Ngāti Whakaue means an individual who is:

(a)
aged 18 years or over on the date that this Deed and the Trust Deed are put to Ngāti Whakaue for endorsement under clause 4.1; and

(b)
descended from one or more of the listed owners by name and grouped under one of the three hapu of Ngāti Hurungaterangi, Ngāti Taeotu me Ngāti Te Kahu o Ngāti Whakaue collectively as set out in the decision of the Native Land Court dated 24 October 1893 at 28 ROT 124-166 in respect of Whakarewarewa No 3 Block which originally comprised the Roto-a-Tamaheke Reserve and the Whakarewarewa Thermal Springs Reserve; or

(c)
descended from one or more of the 295 listed owners by name and by hapu as set out in the decision of the Native Land Court in respect of the Pukeroa Oruawhata Block, of which the Arikikapakapa Block forms part, and dated 27 April 1882 at ROT [page numbers are to be added]; ]
[Definition of Eligible Member of Ngāti Whakaue subject to review by Crown Law]
[Eligible Member of Tūhourangi Ngāti Wahiao means an individual who is a member of Tūhourangi Ngāti Wahiao aged 18 years or over on 18 July 2008 and registered on the Te Pūmautanga Trustees’ beneficiaries register;]
[Definition of Eligible Member of Tūhourangi Ngāti Wahiao subject to review by Crown Law]
Existing Whakarewarewa Thermal Springs Lease means the registrable lease of the Whakarewarewa Thermal Springs Reserve, to be entered into between the Te Pūmautanga Trustees and MACI in accordance with the Affiliate Te Arawa Iwi and Hapu Claims Settlement Legislation;
geothermal energy has the meaning given to that term by section 2(1) of the Resource Management Act;
Governor-General has the meaning given to that term by section 29 of the Interpretation Act 1999;
Iwi Representatives for Ngāti Whakaue and Tūhourangi Ngāti Wahiao means the Ngāti Whakaue Representatives and the Tūhourangi Ngāti Wahiao Representatives;

Joint Trust has the meaning given to that term in clause 4.5, and includes the trustees appointed from time to time under the Trust Deed in their capacity as trustees;

Land Transfer Act means the Land Transfer Act 1952;

Lease Payment has the meaning given to that term in clause 8.6;
local authority has the meaning given to that term by section 2(1) of the Resource Management Act;

Local Government Act means the Local Government Act 1974;
MACI means the New Zealand Maori Arts and Crafts Institute, a body corporate duly constituted under the provisions of Section 4 of the New Zealand Maori Arts and Crafts Institute Act;

Minister means a Minister of the Crown;
New Owners has the meaning given to that term in clause 3.3.16;
New Zealand Maori Arts and Crafts Institute Act means the New Zealand Maori Arts and Crafts Institute Act 1963;
Ngāti Whakaue means:

[(a)
in relation to the iwi of Ngāti Whakaue, the collective group composed of individuals, whanau and hapu descended from one or more Ngāti Whakaue ancestors; and

(b)
in relation to Roto-a-Tamaheke and the Whakarewarewa Valley Land specifically, the collective of those persons who are entitled to be an Eligible Member of Ngāti Whakaue;]  

[Definition of Ngāti Whakaue is subject to review by Crown Law]
Ngāti Whakaue Representatives means the signatories to this Deed on behalf of Ngāti Whakaue;
notice means a notice in writing given under Schedule 3 and notify has a corresponding meaning;
Official Cash Rate means the Official Cash Rate set by the Reserve Bank of New Zealand from time to time, being an interest rate at which the Reserve Bank loans overnight cash to trading banks;
Original Whakarewarewa Thermal Springs Lease means the lease held in computer interest register SA2021/47;
Perpetuities Act means the Perpetuities Act 1964;
Pre-Vesting Contamination has the meaning given to that term in clause 8.5.1;
Registrar-General of Land has the meaning given to that term by section 4 of the Land Transfer Act;

Relevant Encumbrances means all leases, tenancies, licences, licences to occupy, easements, covenants or other rights affecting a Reserve, as described in Schedule 2;
Reserve Land has the meaning given to that term in clause 3.3.14;
Reserves means the reserves described in clause 2.2.7, and Reserve means any one of those reserves;
Reserves Act means the Reserves Act 1977;
Resource Management Act means the Resource Management Act 1991;

Roto-a-Tamaheke Reserve means the land described in Schedule 1;
Southern Arikikapakapa Lease means the lease described in clause 2.2.11(b)(ii);
Southern Arikikapakapa Reserve means part of the Whakarewarewa Valley Land, as described in Schedule 1;

Surrender Documents means the surrender documents described in clause 2.2.11(a);

Tax includes income tax, GST and gift duty;

Tax Legislation means any legislation that imposes or provides for the administration of Tax;
Te Pūmautanga Trust Deed means the deed of trust dated 1 December 2006 under which the Te Pūmautanga Trustees established the Te Pūmautanga o Te Arawa Trust;
Te Pūmautanga Trustees means the trustees of the Te Pūmautanga o Te Arawa Trust and includes the trustees appointed from time to time under the Te Pūmautanga Trust Deed in their capacity as trustees;
Tourist and Health Resorts Control Act means the Tourist and Health Resorts Control Act 1908;

Trust Deed means the deed of trust dated on or around the date of this Deed, to be entered into by the trustees of the Joint Trust in order to establish the Joint Trust;
Tūhourangi Ngāti Wahiao has the meaning given to that term in the Affiliate Te Arawa Iwi/Hapū Deed of Settlement;
Tūhourangi Ngāti Wahiao Representatives means the signatories to this Deed on behalf of Tūhourangi Ngāti Wahiao;

vesting means, except in relation to Part 6, the vesting under the Whakarewarewa and Roto-a-Tamaheke Legislation of the fee simple estate in the Whakarewarewa Valley Land and the Roto-a-Tamaheke Reserve in the Joint Trust;

Vesting Date means the date that this Deed becomes unconditional;

Water Pipeline Easement means the easement described in clause 2.2.11(c);
Whakarewarewa and Roto-a-Tamaheke Legislation means the bill referred to in Part 2 and, where the bill has become law, means, if the context requires, the Act resulting from the passing of that bill;
Whakarewarewa Thermal Springs Lease means the lease described in clause 2.2.11(b)(i);
Whakarewarewa Thermal Springs Reserve means part of the Whakarewarewa Valley Land, as described in Schedule 1; and
Whakarewarewa Valley Land means the Southern Arikikapakapa Reserve and the Whakarewarewa Thermal Springs Reserve.
2.
In the interpretation of this Deed, unless the context otherwise requires:

(a)
headings do not affect its interpretation;

(b)
where a word or expression is defined in this Deed, other parts of speech and grammatical forms of that word or expression have corresponding meanings;

(c)
the singular includes the plural and vice versa;

(d)
words indicating one gender include the other genders;

(e)
a reference to a person includes a corporation sole and a body of persons, whether corporate or unincorporated;

(f)
a reference to a date on or by which something must be done includes any other date which may be agreed in writing between the Crown, the Te Pūmautanga Trustees and the Joint Trust; 

(g)
where something is required to be done on a day which is not a business day, that thing must be done on the next business day after that day;

(h)
a reference to a clause, Part or Schedule is to a clause, Part or Schedule of or to this Deed;

(i)
a reference to legislation includes a reference to that legislation as amended, consolidated or substituted; and

(j)
a reference to a document or agreement, including this Deed, includes a reference to that document or agreement as amended or replaced.
SCHEDULE 5 : FORM OF WHAKAREWAREWA THERMAL SPRINGS LEASE 

MEMORANDUM OF LEASE

(South auckland registry)

1
PARTIES
1.1
[TRUSTEES OF JOINT TRUST ESTABLISHED BY NGĀTI WHAKAUE AND TŪHOURANGI-NGĀTI WAHIAO] (“the Lessor”).

1.2
THE NEW ZEALAND MAORI ARTS AND CRAFTS INSTITUTE  a body corporate duly constituted under the provisions of Section 4 of the New Zealand Maori Arts and Crafts Institute Act 1963 (“the Lessee”).

2
PRELIMINARY
2.1
The Minister in Charge of Tourism acting on behalf of THE SOVEREIGN entered a lease with the Lessee who was then known as the ROTORUA MAORI ARTS AND CRAFTS INSTITUTE dated 9 November 1965 in respect of the Land and the Arikikapakapa And Other Reserve Land which lease was registered under Vol 2021 Folio 47 (South Auckland Registry).  This lease, including renewal and variation of Lease registered under number B457107.1 is held in computer interest register SA2021/47 (hereafter called “the Original Lease”).

2.2
The Minister of Tourism acting on behalf of THE SOVEREIGN has continued responsibility for the administration of the Original Lease subsequent to the dissolution of the New Zealand Tourist and Publicity Department.

2.3
In accordance with the provisions of the Deed of Settlement of the Historical Claims of the Affiliate Te Arawa Iwi/Hapu dated 11 June 2008, the Crown and the Lessee agreed to partially surrender the Original Lease by deed of surrender dated [                 ] in relation to the Land, in consideration for: 

(a)
the Te Pūmautanga Trustees (on behalf of the Affiliate Te Arawa Iwi/Hapu) and the Lessee entering into a new lease of the Land, (hereafter called “the Existing Whakarewarewa Thermal Springs Lease”);

(b)
the Crown and the Lessee entering into a deed of variation of the Original Lease of the Arikikapakapa and Other Reserve Land of even date with the Existing Whakarewarewa Thermal Springs Lease (hereafter called “the Arikikapakapa Lease”); and 

(c)
the Crown and the Lessee entering into a lease of the Arikikapakapa Section 101 Land of even date with the Existing Whakarewarewa Thermal Springs Lease (hereafter called “the Arikikapakapa Section 101 Lease”).
2.4
Subsequently, in accordance with the provisions of the Deed to Introduce Vesting Legislation in relation to the Whakarewarewa Valley Land and Roto-a-Tamaheke Reserve, the Lessor, the Crown and the Te Pūmautanga Trustees agreed that the Land would vest in the Lessor and, the Lessor and the Lessee agreed to surrender the Existing Whakarewarewa Thermal Springs Lease, the Arikikapakapa Lease and the Arikikapakapa Section 101 Lease by deed of surrender dated [               ], in consideration for the Lessor and the Lessee entering into this new lease of the Land (hereafter called “the Lease”) and in consideration for the Lessor and the Lessee entering into a lease of the Southern Arikikapakapa Reserve of even date with this Lease (hereafter called “the Southern Arikikapakapa Lease”).

2.5
The Lessor and the Lessee are entering into this Lease and the Southern Arikikapakapa Lease with the intention that the Leases will be dealt with, to the extent provided for in the Leases, on the basis that they are and will remain connected with each other, as if the Land and the Southern Arikikapakapa Reserve were leased to the Lessee under one lease.

THE LESSOR DOES HEREBY LEASE TO THE LESSEE  and  THE LESSEE DOES HEREBY TAKE ON LEASE  the Land described in the First Schedule for the term and at the annual rent set out in the Second Schedule and otherwise subject to the covenants, conditions, agreements and restrictions set out in the First Schedule and the Second Schedule in this Lease.

DATED                                                   20

EXECUTION
[TRUSTEES OF JOINT TRUST 
)
established by 
)
NGĀTI WHAKAUE AND 
)
TŪHOURANGI-NGĀTI WAHIAO]
)

NEW ZEALAND MAORI ARTS
)
AND CRAFTS INSTITUTE  a body
)
corporate duly incorporated under the
)
provisions of Section 4 of the
)
New Zealand Maori Arts and Crafts
)
Institute Act 1963 in the presence of:
)


FIRST Schedule

Schedule of Land


	Area
	Legal Description

	43.4200 hectares more or less
	Section 1 SO 390094

	Encumbrances, Liens & Interests

[1.
Need to be completed.
2.                                                    ]


SECOND Schedule

THE LESSOR AND THE LESSEE COVENANT AND AGREE AS FOLLOWS:

1
INTERPRETATION AND DEFINITIONS
1.1
For the purpose of the interpretation or construction of this Lease, unless the context provides otherwise:

1.1.1
Words importing any gender shall include all other genders.

1.1.2
Words importing the singular shall include the plural and vice versa.

1.1.3
Payments shall be made in the lawful currency of New Zealand.

1.1.4
Headings shall be ignored.

1.1.5
References to schedules are references to schedules in this Lease and references to clauses are references to clauses in this Lease and references to parties are references to the parties to this Lease and their respective successors and assigns (if permitted in the case of the Lessee under clause 14.1) unless expressly stated otherwise.

1.1.6
A “person” shall include any individual person, a corporation, a company or other body corporate, an unincorporated body of persons, a public body, firm, partnership, joint venture, association, organisation, trust or a Crown entity as defined in Section 7(1) of the Crown Entities Act 2004, or State enterprise, in each case whether or not having separate legal personality.

1.1.7
“Writing” shall include words visibly represented or reproduced.

1.1.8
No consent or waiver, express or implied by the Lessor, to or of any breach of any covenant, condition or duty of the Lessee will be construed as a consent or waiver to or of any other breach of the same or any other covenant, condition or duty.  No waiver of any breach of the Lessee will be implied from the Lessor’s failure to exercise the Lessor’s rights or any of them in respect of that breach.

1.1.9
Nothing contained in this Lease shall be deemed or construed or constitute any party, a partner, agent or representative of the other party or be deemed to create any trust, commercial partnership or joint venture.

1.1.10
The invalidity of any part or provision of this Lease shall not affect the enforceability of any other part or provision thereof.

1.1.11
The parties acknowledge and agree that certain covenants set out in this Lease (in particular, provisions relating to the treatment of Lessee’s Improvements on termination or sooner determination of this Lease in clause 20) shall continue beyond the expiry or sooner determination of this Lease for the benefit of the parties notwithstanding the prior expiry or sooner determination of this Lease.

1.1.12
This Lease shall be construed and take effect in accordance with the laws of New Zealand.

1.1.13
Any reference in this Lease to any statute is deemed to include all amendments, revisions, substitutions or consolidations made from time to time to that statute.

1.1.14
“Act” means the New Zealand Maori Arts and Crafts Institute Act 1963.

1.1.15“Admission Income” means all income received from admission charges to the Land and the Southern Arikikapakapa Reserve levied by the Lessee excluding:

(a)
GST; and

(b)
any lawful commissions paid to tourist operators in relation to that admission income.

1.1.16 “Admission Income Percentage” is a percentage that is multiplied by the Admission Income to calculate the Annual Rent.  For the period from the Commencement Date the Admission Income Percentage shall be 6.75 per cent.  Any review of the Admission Income Percentage shall include a consideration of the capital sum invested by the Lessee for the purposes of enhancing the enjoyment by sightseers of natural features on the Land and the Southern Arikikapakapa Reserve.  For the avoidance of doubt, capital expenditure expended on lessee’s improvements on the Southern Arikikapakapa Reserve, including any future capital expenditure on alterations or additions to those improvements or on new lessee’s improvements on the Southern Arikikapakapa Reserve, shall be assumed not to exist when reviewing the Admission Income Percentage.

1.1.17
“Annual Rent” is a reference to all annual rental payable under this Lease as calculated in clause 3.1, plus GST.

1.1.18
“Arikikapakapa and Other Reserve Land” means that land comprising:

(a)
0.5978 hectares, more or less, being Part Lot 1 DP 23567.  Part computer freehold register SA621/156;

(b)
10.0012 hectares, more or less, being Part Lot 3 DP 23567.  Part computer freehold register SA621/156; and

(c)
3.2931 hectares, more or less, being Section 8 Block XLIX Town of Rotorua.  Part Gazette 1932 page 1252.
1.1.19
“Arikikapakapa Lessor” means the lessor from time to time of the Southern Arikikapakapa Lease.  

1.1.20
“Arikikapakapa Section 101 Land” means that land comprising 0.9143 hectares, more or less, being Section 101 Block I Tarawera Survey District.  All GN H496075.  

1.1.21
“Authority” means any Government authority whether national or territorial or any other Government or statutory authority appointed or established by statute in New Zealand having jurisdiction over or in respect of the Land and any Lessor’s Improvements or Lessee’s Improvements but shall exclude the Lessor acting in its capacity as Lessor under this Lease.

1.1.22
“Commencement Date” means [Settlement Date under Whakarewarewa Deed].

1.1.23
“Crown” means The Sovereign in right of the Government of New Zealand acting by and through [                     ], Chief Executive, Ministry of Economic Development.

1.1.24
“Land” and “the Land” is a reference to all the land described in the First Schedule.

1.1.25
“Leases” means this Lease and the Southern Arikikapakapa Lease.

1.1.26
The expression “the Lessee” shall include and bind:

(a)
the persons executing this Lease as Lessee;

(b)
any Lessee for the time being under it; and

(c)
all the respective executors, administrators, successors, assigns and successors in title of each Lessee and if more than one jointly and severally.

1.1.27
“Lessee’s Improvements” shall mean all improvements on the Land of any kind whatsoever including buildings, tunnels, sealed or unsealed yards, paths, tracks, roads, bridges, lawns, gardens, fences and other property of any kind whatsoever constructed or placed on the Land by the Lessee or any person or body authorised by the Lessee but shall exclude “Lessor’s Improvements”.

1.1.28
The expression “the Lessor” shall include and bind:

(a)
the person executing this Lease as Lessor;

(b)
all the Lessors for the time being under it; and

(c)
all the respective executors, administrators, successors, assigns and successors in title of each Lessor and if more than one jointly and severally.

1.1.29
“Lessor’s Improvements” means all improvements on the Land of any kind whatsoever including buildings, tunnels, sealed or unsealed yards, paths, tracks, roads, bridges, lawns, gardens, fences and other property of any kind whatsoever constructed or placed on the Land by the Lessor after 1 February 1998 under the Original Lease with the consent of the Lessee and which is or is subsequently listed in clause 6 of this Lease (as that clause may be varied from time to time).  All improvements on the Land as at 1 February 1998 under the Original Lease were Lessee’s Improvements.

1.1.30
“Permitted Use” shall have the meaning given to those words in clause 11.

1.1.31
“Regional and District Plans” shall have the meanings set out in section 2 of the Resource Management Act 1991 and shall extend to include any successor or replacement planning regime imposed by the relevant Authority having jurisdiction in respect thereof.

1.1.32
“Renewal Date” means 1 February 2028 and each subsequent first day of the term of any renewal of this Lease.

1.1.33
“Review Date” means 1 February 2013, and each succeeding fifth anniversary of that date during the continuance of this Lease or any renewal of this Lease including any Renewal Date.

1.1.34
“Southern Arikikapakapa Reserve” means that land comprising:

(a)
0.5978 hectares, more or less, being Part Lot 1 DP 23567.  Part computer freehold register SA621/156;

(b)
12.8247 hectares, more or less, being  Part Lot 3 DP 23567.  Part computer freehold register SA621/156; 

(c)
3.2931 hectares, more or less, being Section 8 Block XLIX Town of Rotorua.  Part Gazette 1932 page 1252;

(d)
the Arikikapakapa Section 101 Land;

(e)
330 square metres, more or less, being Part Section 40 Block I Tarawera Survey District.  Part Gazette 1958 page 622; and

(f)
599 square metres, more or less, being Part Section 3 Block V Tarawera Survey District.  Part Gazette 1958 page 622,

all subject to survey.

1.1.35
“Te Pūmautanga Trust Deed” means the deed of trust dated 1 December 2006 under which the Te Pūmautanga Trustees established the Te Pūmautanga o Te Arawa Trust.

1.1.36
“Te Pūmautanga Trustees” means the trustees of the Te Pūmautanga o Te Arawa Trust and includes the trustees appointed from time to time under the Te Pūmautanga Trust Deed in their capacity as trustees.

1.1.37
“Working Day” means:

(a)
any day of the week other than Saturday, Sunday, Good Friday, Easter Monday, Anzac Day, Labour Day, the Sovereign’s birthday and Waitangi Day; and

(b)
a day in the period commencing with the 25th day of December in any year and ending with the seventh day of January in the following year.

2
TERM
2.1
The initial term of this Lease will be for a period of [                 ] years [      ] months and [       ] days from the Commencement Date to 31 January 2028 inclusive.

2.2
The first renewal of this Lease shall be for a period of thirty (30) years from 1 February 2028 to 31 January 2058 inclusive.

2.3
Second and subsequent renewals (if exercised) shall be for thirty (30) year terms commencing on 1 February in each year following the expiry of the previous term.  These rights of renewal are exercisable in perpetuity.

3
RENT
3.1
The Annual Rent shall be calculated by:

3.1.1
multiplying the Admission Income by the Admission Income Percentage; and

3.1.2
dividing the amount in 3.1.1 by two.

3.2
The Annual Rent is calculated on the basis in clause 3.1 with the intention that, for the term (including all renewal terms) of this Lease and the Southern Arikikapakapa Lease, the annual rent amount derived from the calculation in clause 3.1.1 will be shared equally between the Lessor and the Arikikapakapa Lessor.

3.3
The Lessor will not enter into any arrangement, or agreement with the Lessee, whether under this Lease, or independently of this Lease, or allow the Lessee to take any action or make any decisions that would, or is likely to, reduce the amount of Admission Income derived from the Land and from the Southern Arikikapakapa Reserve, without the prior written consent of the Arikikapakapa Lessor.

3.4
The Lessee shall pay the Annual Rent in twelve instalments two monthly in arrears on the first days of each month during the continuance of this Lease, commencing with a first payment on the date that would have been the next rent payment date under the Arikikapakapa Lease following the Commencement Date, which shall be for the month of [To be completed], (which payment dates are hereafter collectively called “the Rent Payment Dates”).

3.5
Annual Rent shall be reviewed and otherwise varied in accordance with this Lease.

4
RECONCILIATION OF ANNUAL RENT
4.1
The Lessee shall on each Rent Payment Date provide to the Lessor written confirmation of Annual Rent for the monthly period to which that payment relates, including a calculation as to how the quantum of that payment was arrived at.

4.2
No later than two months after the end of the Lessee’s financial year the Lessee shall supply to the Lessor:

4.2.1
an audited reconciliation of Admission Income received to Annual Rent paid to the Lessor for the Lessee’s previous financial year; and

4.2.2
if requested, the Lessee’s audited accounts for the previous financial year.

4.3
Should:

4.3.1
the information supplied pursuant to clause 4.2.1 above be found to be incorrect; or

4.3.2
it be ascertained that for any other reason Annual Rent for the previous financial year has been underpaid or overpaid,

then the Lessor shall notify the Lessee in writing of the amount of the overpayment or underpayment and any financial adjustment between the parties shall be dealt with as follows:

(a)
where the Annual Rent has been overpaid, the Lessor shall credit the surplus amount to the Lessee’s account; and

(b)
where the Annual Rent has been underpaid, the Lessee shall pay the difference to the Lessor at the same time as the instalment of Annual Rent next following notification of the underpayment.

Should the amount of underpayment or overpayment not be credited or paid in accordance with paragraphs (a) and (b) above, overdue money shall bear interest at the default rate specified in clause 10 until they are paid.

4.4
Any disputes over the quantum of any payment due under clause 4.3 shall be resolved in the manner provided in clause 4.8 following.

4.5
The Lessee shall maintain such records and calculations as are necessary to enable it to clearly identify all revenues from which all Annual Rent is derived.

4.6
The Lessee shall, no later than ten (10) working days after request from the Lessor make such records and calculations available to the Lessor for audit purposes.

4.7
The Lessee shall assist the Lessor or the Lessor’s nominee in the audit of the records and calculations referred to in clause 4.5 above to the fullest extent possible to the end and intent that the parties may agree upon Annual Rent for any period audited by the Lessor.

4.8
Should the parties be unable to agree upon any annual or monthly Annual Rent, this figure shall be initially determined by the Lessee’s auditor but if the Lessor disagrees with this initial determination, then a Chartered Accountant (hereafter called the “Nominee”) may be appointed by the President of the Institute of Chartered Accountants of New Zealand upon the application of either party.  The determination by the Nominee of any annual or monthly Annual Rent shall be final and binding on the parties who shall contribute equally to the Nominee’s costs.  The parties shall co-operate with the Nominee to the fullest extent possible in the Nominee’s determination of any Annual Rent in dispute.

5
REVIEW OF ANNUAL RENT
5.1
Annual Rent shall be reviewable on each Review Date and may be initiated by either party up to six (6) calendar months prior to any Review Date giving written notice to the other party (hereafter referred to as the “Clause 5.1 Notice”) proposing a variation to the Annual Rent.

5.2
The party issued with the Clause 5.1 Notice may within sixty (60) working days of receipt of such notice serve a counter notice which sets out any counter proposals made to those contained in any Clause 5.1 Notice.  Any counter notice served under this clause is hereafter referred to as a “Clause 5.2 Counter Notice”.

5.3
Any notice served under clause 5.1 or 5.2 above may be accompanied by a report from a registered valuer as to the matters relevant to the rent review.

5.4
In the event that no Clause 5.2 Counter Notice is given within the sixty (60) working days prescribed in clause 5.2, the party served with the Clause 5.1 Notice shall be deemed to have accepted that notice.

5.5
Where a party has given a Clause 5.2 Counter Notice within the sixty (60) working day timeframe therein specified, the parties shall endeavour to agree upon the reviewed Annual Rent or any part of that Annual Rent which is disputed but if agreement is not reached within thirty (30) days, then the matter may be determined either:

5.5.1
by one party giving written notice to the other requiring the matters in dispute be determined by arbitration under the provisions of clauses 24.3 and 24.4; or

5.5.2
if the parties so agree by registered valuers acting as experts and not as arbitrators as follows:

(a)
each party shall appoint a valuer and give written notice of the appointment to the other party within twenty eight (28) days of the parties agreeing to implement the provisions of this clause;
(b)
if a party fails to appoint a valuer within the twenty eight (28) day period specified in clause 5.5.2(a), then the valuer appointed by the other party shall determine the new rent and such determination shall be binding on both parties;
(c)
the valuers appointed before commencing their determination shall appoint an arbitrator under the provisions of the Arbitration Act 1996 who need not be a registered valuer;
(d)
the valuers shall endeavour to determine the matters in dispute and if they fail to agree then the outstanding issue(s) shall thereafter be determined by the arbitrator; and
(e)
each party, through their valuers, shall be given the opportunity to make written or verbal representations to the arbitrator subject to such reasonable time and other limits as the arbitrator may prescribe and the arbitrator shall have regard to any such representations but not be bound to accept or act upon them.
5.6
When the matters in dispute have been determined, the arbitrator or the valuers, as the case may be, shall give written notice thereof to the parties.
5.7
Any notice given by an arbitrator pursuant to clause 5.6 above may also direct how the costs of any determination shall be borne and such notice shall be binding on the parties.

5.8
Any monetary adjustment between the parties resulting from any agreement or determination under this clause shall be made within fourteen (14) days of any such determination.  Overdue money shall bear interest at the rate prescribed in clause 10 until paid.

5.9
The Lessor and the Lessee acknowledge and agree that the rent review on the Review Date on 1 February 2013, and all subsequent rent reviews under this Lease, will be undertaken on the basis that the Lessor will undertake and participate in the entire rent review process jointly, and in co-operation with, the Arikikapakapa Lessor, with the intention that the rent review under this Lease will be undertaken as a joint rent review with the rent review under the Southern Arikikapakapa Lease.

5.10
Without limiting clause 5.9:

5.10.1
the Lessor must ensure that the valuer appointed by it for the purposes of this clause 5 is also appointed by the Arikikapakapa Lessor for the purposes of the corresponding review under the Southern Arikikapakapa Lease;

5.10.2
a notice given under clause 5.5.1 must require matters in dispute in the corresponding review under the Southern Arikikapakapa Lease to be determined by the same arbitration, and any such notice will have effect accordingly;

5.10.3
each party must ensure that the arbitrator appointed under clause 5.5.2(c) is the same arbitrator appointed for the purposes of the corresponding review under the Southern Arikikapakapa Lease and that the two reviews are determined at the same arbitration.

5.11
Despite the other provisions of clause 5, the reviewed Annual Rent agreed or determined at each rent review, will always be calculated so that the Annual Rent and the annual rent under the Southern Arikikapakapa Lease are equal amounts.

6
LESSOR’S IMPROVEMENTS
6.1
There are no Lessor’s Improvements on the Land as at [Settlement Date under Whakarewarewa Deed].  Should the Lessor with the consent of the Lessee subsequently construct Lessor’s Improvements on the Land, then the parties agree that the provisions of this clause shall be varied to record particulars of such Lessor’s Improvements.

7
PAYMENT OF RATES AND IMPOSITIONS
7.1
The Lessee will pay all rates, taxes (including without limitation land or improvements tax), charges, assessments, impositions and outgoings whatsoever which now are or which during the term of this Lease shall be taxed, rated, charged, assessed or imposed on the Land, any Lessor’s Improvements and Lessee’s Improvements thereon or on the Lessor or Lessee in respect thereof by any Authority, excepting only Lessor’s income tax.

8
PAYMENT OF OTHER OUTGOINGS ON THE LAND

8.1
The Lessee shall pay all other outgoings on the Land which shall include any:

8.1.1
additional rates, taxes and outgoings imposed on or payable in respect of the Land which are levied as a consequence of the Lessee’s use or occupancy of the Land;

8.1.2
charges for water, gas, electricity, telephone and other utilities or services consumed on the Land;

8.1.3
NZ Fire Service charges and maintenance charges in respect of all fire detection and fire fighting equipment used on the Land;

8.1.4
the cost of ground maintenance, yard and carparking area maintenance and repair charges on the Land;

8.1.5
costs incurred and payable in supplying to any Authority a building warrant of fitness and obtaining reports as required by Section 108 of the Building Act 2004 in respect of buildings on the Land;

8.1.6
premiums on insurance effected on any Lessor’s Improvements and Lessee’s Improvements on the Land;

8.1.7
security services provided in respect of the Land;

8.1.8
other costs or expenses incurred in the operation and management of the Permitted Uses on the Land whether related to the foregoing or not; and

8.1.9
maintenance obligations imposed on the Lessee by clause 19 of this Lease.

9
GOODS AND SERVICES TAX
9.1
The Lessee shall pay to the Lessor, upon demand, any taxes paid or payable by the Lessor or accountable by the Lessor pursuant to the provisions of the Goods and Services Tax Act 1985 or any similar tax levied in substitution therefore or in addition thereto or otherwise in respect of any payments made by the Lessee under this Lease or paid by the Lessor on behalf of the Lessee’s obligation to make such payment under this Lease.

10
INTEREST ON OVERDUE ANNUAL RENT OR OTHER MONEY

10.1
Without prejudice to other rights, powers and remedies of the Lessor, if any goods and services tax or other payment or amount owing by the Lessee to the Lessor whatsoever pursuant to this Lease shall be in arrears and unpaid for 20 working days after the due day for payment thereof (whether any formal or legal demand therefore shall have been made or not) such unpaid money shall bear interest on a daily basis compounded on monthly rests computed from such due date until the date of payment in full of such money at a rate which is 2% per annum above the rate at the time the default occurred for prime 90 day commercial bills at the Bank of New Zealand and that such interest shall be recoverable in the same manner as rent in arrears.

11
USE OF THE LAND AND THE CONSTRUCTION OF LESSEE’S IMPROVEMENTS ON THE LAND
11.
The Lessee shall use the Land and any Lessee’s Improvements and Lessor’s Improvements for the following uses only (the “Permitted Uses”):

11.1.1
those uses specifically allowed as permitted or controlled activities in any applicable District and/or Regional Plan; or

11.1.2
those uses specifically allowed by any resource consent granted under the Resource Management Act 1991 and/or any other statutory or regulatory provision; and

11.1.3
in addition to the limitations set out in paragraphs 11.1.1 and 11.1.2 above, the use of the Land shall be further limited to Permitted Uses which in the reasonable opinion of the Lessor:

(a)
have prime regard to the distinctive scenic, cultural, historic, archaeological, geothermal, geological, biological and natural vegetative features on the Land and the need to protect and preserve these features;
(b)
relate principally to the conduct of sightseers around the natural features of the Land; and
(c)
do not require the construction of any buildings or improvements of either a temporary or permanent nature unless these relate to the physical movement or conveyance of tourists around the Land or the construction of associated paths and/or viewing platforms or to the replacement of Lessee’s Improvements presently on the Land with like improvements.

11.2
The Land shall not be used for:

11.2.1
any revenue creating activity which was not conducted on the Land at or prior to 1 February 1998 under the Original Lease; or

11.2.2
any other activity or development which may cause physical deterioration to or otherwise adversely affect all or any of the features of the Land which are referred to in clause 11.1.3 above.

11.3
The Lessee will, at all times during this Lease, otherwise use the Land in a manner consistent with the provisions of Section 15 of the Act.

11.4
Where the Lessee intends to erect or demolish buildings or otherwise disturb the surface of the Land then:

11.4.1
where the proposed activity does not require a resource consent, the Lessee may proceed with that activity provided that the Lessee gives prior written notice to the Lessor of its intention to undertake this activity; and

11.4.2
where the Lessee intends to erect or demolish buildings or otherwise disturb the surface of the Land and the activity requires a resource consent, the Lessee must obtain the prior written consent of the Lessor.

11.5
Where the prior written consent of the Lessor is sought under 11.4.2, this consent shall not be unreasonably or arbitrarily withheld, provided that:

11.5.1
such consent may be given subject to conditions prescribed by the Lessor; and

11.5.2
the Lessor shall have regard to the matters set out in clauses 11.1.3 and 11.2 herein.

11.6
Where plans and specifications of any proposed work requiring Lessor consent under clause 11.4 herein are available to the Lessee, these and any subsequent variations to them shall be supplied to the Lessor when approval is sought under clause 11.4 herein.

11.7
Should any of the Permitted Uses of the Land or the use of any Lessee’s Improvement or Lessor’s Improvement thereon or the construction of any Lessee’s Improvement thereon be permissible only with the consent or licence of any lawful Authority under or in pursuance of statute or any Regional and District Plans or regulations or other enactments or any order of Court the Lessee shall obtain such consent, licence or order at the sole cost and expense of the Lessee and the Lessee shall at all times comply with any conditions of any such consent, licence or order.

11.8
The Lessor does not warrant that the Land is or will remain suitable or adequate for any of the Permitted Uses.

11.9
The Lessee accepts the Land as being satisfactory in all respects and with full knowledge of and subject to any prohibitions or restrictions on the use of the Land imposed by or arising out of any statute, regulation, bylaw, code, District Plan or which may otherwise either be indicated on the title to the Land or arise in any other way.

11.10
Despite the other provisions in clause 11, the Lessor will not consent to any change in the Permitted Uses, or consent to the Lessee erecting or demolishing buildings or disturbing the surface of the Land under clause 11.4.2 if such a change in Permitted Uses or such work would, or is likely to, reduce the amount of Admission Income derived from the Land and the Southern Arikikapakapa Reserve, without the prior written consent of the Arikikapakapa Lessor.

12
NO FENCING
12.
The Lessor shall be under no liability whatsoever whether under the Fencing Act 1978 or otherwise to contribute towards the cost of erection or repair of any boundary fences between the Land and any adjoining land owned or occupied by the Lessor or Lessee.

13
STATUTORY REQUIREMENTS
13.1
The Lessee will comply with all statutes, Regional and District Plans, bylaws, codes and regulations which relate to the Land and the Lessor’s Improvements and Lessee’s Improvements or which relate to the Lessee’s occupation and use of the Land and Lessor’s Improvements and Lessee’s Improvements and with all conditions or requirements which may be issued by any lawful Authority and will in particular but without limitation:

13.1.1
where appropriate ensure that a warrant of fitness is obtained each year in respect of any Lessor’s Improvements and Lessee’s Improvements on the Land as required under the Building Act 2004;

13.1.2
comply with and observe at all times the terms and conditions of all resource and other consents and permits held in respect of the Land;

13.1.3
ensure that proper and adequate health and safety procedures and any codes of practice are adopted in accordance with the Health and Safety in Employment Act 1992; and

13.1.4
otherwise comply with all statutes, regulations and codes as they relate to the Land,

and will keep the Lessor indemnified in respect of any non-compliance by the Lessee with any such statutory regulatory requirements as provided in clause 16.

14
ASSIGNMENT, SUBLETTING, MORTGAGING AND CHARGING
14.1
Lessor’s Written Consent Required
The Lessee will hold and use the Land bona fide for its own use and benefit and will not transfer, assign, mortgage, charge or part with possession of the Land or any part thereof without the written consent of the Lessor, provided that approval to the granting of any charge will not be necessary in the case of a mortgage to the Crown or a Department of State.

14.2
Assignment or Transfer
14.2.1
Where any assignment or transfer of this Lease is consented to by the Lessor, the Lessor must be satisfied that the obligations of the Lessee under this Lease have not been breached.  Further, the Lessor may require the execution by the assignee or transferee of a deed of covenant with the Lessor in a form acceptable to the Lessor, that the assignee or transferee will be bound by and perform the covenants in this Lease to be observed and performed by the Lessee but the execution of such deed of covenant shall not release the Lessee or any assignor from the Lessee’s or that assignor’s obligations under this Lease.

14.2.2
Despite clauses 14.1 and 14.2.1, this Lease may not be transferred or assigned except in conjunction with a transfer or an assignment of the Southern Arikikapakapa Lease to the same assignee or transferee, such assignee or transferee to be consented to jointly by the Lessor, and the Arikikapakapa Lessor, in accordance with the provisions of the Leases.

14.3
Mortgage or Charge
14.3.1
Any Lessor consent given to the Lessee to mortgage or otherwise charge this Lease under clause 14.1 herein shall not relieve the Lessee of the obligation to obtain a like consent from the Minister of Finance under the provisions of Section 23 of the Act.

14.3.2
The Lessee acknowledges that should the Lessor consent to the creation of any mortgage or other charge over the Lessee’s interest in this Lease, then that mortgage or charge shall include covenants which, inter alia:

(a)
require the mortgagee or chargeholder to give the Lessor not less than 30 clear working days written notice of its intention to variously enter the Land and formally take possession thereof or, alternatively, to sell the Lessee’s interest in the Lease for non-payment of any money owing to the mortgagee or chargeholder;
(b)
confer upon the Lessor or the Lessor’s nominee a pre-emptive option to buy the mortgage or charge concerned for the value of the debt owed under it at any time within 20 working days prior to entering the Land or exercising any power of sale as a mortgagee;
(c)
gives a mortgagee or chargeholder acknowledgement that for the purpose of the mortgage or charge:

(i)
the Lessor is a “person” within the contemplation of Section 4 Contracts (Privity) Act 1982 to the mortgage or charge;

(ii)
any entry into possession or purported exercise of the power of sale contrary to the provisions of clause 14.3.2(a) and (b) above shall be enforceable by the Lessor through injunctive or other action in a Court of appropriate jurisdiction; and

(iii)
the valuable consideration for the within covenants was the Lessor’s consent to the creation of the mortgage or charge concerned.

14.3.3
The exact wording of the covenants referred to in clause 14.3.2 shall be advised by the Lessor when it consents to the granting of the mortgage or charge to which it relates.

14.3.4
Despite clauses 14.1 and 14.3.1-14.3.3, the Lessee may not mortgage or charge its interest in this Lease without also mortgaging or charging the Lessee’s interest in the Southern Arikikapakapa Lease.

14.4
Sublease
It is agreed that neither the whole or any part of the Land shall be sublet or licensed by the Lessee.

14.5
Lessor’s Costs and Disbursements
The Lessee shall pay the Lessor’s proper costs and disbursements in respect of expenses incurred in reasonable enquiries made by the Lessor in respect of any assignment to which this clause 14 relates and the preparation and stamping of any deed of covenant or guarantee or attendances on any other documentation to which this clause 14 relates.

14.6
In this clause 14, a reference to the Lessor will be deemed to be a reference to the Lessor and the Arikikapakapa Lessor.

15
LESSEE’S ACKNOWLEDGEMENT OF RISK
15.1
The Lessee agrees to occupy and use the Land and any Lessee’s Improvements or Lessor’s Improvements on the Land at the Lessee’s risk and release to the full extent permitted by law the Lessor and the Lessor’s employees and agents from all claims and demands of any kind and from all liability which, in the absence of any negligence on the Lessor’s part may arise in respect of any accident, damage or injury occurring to any person or property in or about the Land and any Lessor’s Improvements except where the Lessor or any person under the control of the Lessor is at fault or negligent through its or their own acts or omissions.

16
INDEMNITY BY LESSEE
16.1
The Lessee will indemnify and hold harmless the Lessor in its capacity as Lessor from and against all actions, claims, demands, losses, damages, costs and expenses sustained by the Lessor as a result of the Lessee’s use of the Land.

16.2
Without limiting its generality, the indemnity in Clause 16.1 herein shall extend to and apply where any action, claim, demand, loss, damage, cost or expense is caused or contributed to by any act, omission, neglect, breach or default on the part of the Lessee or any person under the Lessee’s control.

16.3
The liability of the Lessee under Clause 16.1 herein shall further extend to cover full recompense, without deduction or set off, to the Lessor for any fine, penalty or expense imposed on the Lessor as a result of any failure by the Lessee or persons under its control to observe or perform the requirements of any statute, law, regulation or Code of Practice applicable to the Lessee’s use and occupation of the Land.

17
QUIET ENJOYMENT
17.1
Provided the Lessee performs and observes the covenants, provisos, conditions and agreements contained in this Lease, the Lessee shall peaceably hold and enjoy the Land and any Lessor’s Improvements thereon without hindrance or interruption by the Lessor or by any person or persons claiming under the Lessor until the expiration or sooner determination of this Lease.

18
AVOIDANCE OF DANGER AND PROHIBITION ON REMOVAL OF VARIOUS ELEMENTS FROM THE LAND
18.1
The Lessee shall:

18.1.1
take all reasonable precautions to minimise any danger or hazard arising from any Lessee’s use of the Land and shall not permit any goods of a dangerous nature to be stored or used on the Land unless stored and used in a manner which complies with all statutes, ordinances, regulations, bylaws and codes or standards in that regard; and

18.1.2
promptly remedy any danger or hazard that may arise on the Land.

18.2
The Lessee shall not damage, sell or remove or permit to be damaged, sold or removed from the Land any mineral waters, medicinal mud, sulphur, silica, petrified specimens or other naturally occurring material without the prior consent in writing of the Lessor.

19
MAINTENANCE
19.1
The Lessee shall at the Lessee’s own expense in all things keep all Lessee’s Improvements on the Land in good order, condition and repair during the continuance of this Lease.

19.2
The Lessee acknowledges that the Lessor shall have no repair or maintenance obligations for either the Land or any improvements thereon whether Lessee’s Improvements or otherwise.

19.3
That should the Lessor’s Improvements include a building or buildings then in addition to the Lessee’s covenants in this clause or elsewhere in this Lease the Lessee shall during the continuance of this Lease:

19.3.1
keep such buildings watertight;

19.3.2
be responsible for all repairs reasonably required by the Lessor thereon including structural repairs;

19.3.3
repaint the exterior of any such building when reasonably required to do so by the Lessor;

19.3.4
be responsible for all matters and costs arising out of the need to comply with the Building Act 2004 and the National Building Code whether in relation to any inspection certification or work required howsoever;

19.3.5
wash down and revarnish or repaint varnished or painted surfaces on the interior of any such building when reasonably necessary; and

19.3.6
replace any worn or damaged fixtures or fittings within such a building when reasonably required by the Lessor to do so,

all such work to be carried out in accordance with the Lessor’s requirements and otherwise to good trade standards.

20
IMPROVEMENTS ON TERMINATION OF LEASE
20.1
The Lessor may, at any time prior to or within two calendar months from the end of this Lease, whether by effluxion of time or otherwise, serve notice (hereafter called the “Lessor’s First Notice”) on the Lessee.  This notice shall require the Lessee to specify, in writing, within two calendar months from receipt of such notice, which Lessee’s Improvements it proposes to remove from the Land or to demolish upon or subsequent to the expiry of this Lease.

20.2
The Lessee may, within two calendar months from receipt of the Lessor’s First Notice, serve a notice of reply (hereafter called the “Lessee’s Notice”) on the Lessor specifying which of the Lessee’s Improvements it intends to remove and/or demolish.

20.3
Should the Lessee fail to serve the Lessee’s Notice within two calendar months, it shall be deemed to have irrevocably advised the Lessor that it intends to demolish all Lessee’s Improvements on the Land.

20.4
The Lessor may, within two calendar months from receipt of the Lessee’s Notice, serve a further notice on the Lessee (hereafter called the “Lessor’s Second Notice”) which requires the Lessee to remove or demolish additional specified Lessee’s Improvements to those listed in the Lessee’s Notice and the Lessee shall be obliged to remove or demolish, as it chooses, both those Lessee’s Improvements so specified and those Lessee’s Improvements to which the Lessee’s Notice relates or is deemed to have related to under the provisions of clause 20.3 herein.

20.5
Should the Lessee at its own expense in all things fail to:

20.5.1
remove or demolish all Lessee’s Improvements it is obliged to remove or demolish; and

20.5.2
reinstate the surface of the Land affected by any removal or demolition as aforesaid to a safe and tidy condition and otherwise to the reasonable satisfaction of the Lessor,

within two years from the expiry of the Lease, whether by effluxion of time or otherwise, then the Lessor may thereafter order the demolition of all such Lessee’s Improvements and the reinstatement of affected lands upon such terms and conditions as it thinks appropriate and the cost of such work shall be recoverable from the Lessee as a debt then due and owing.

20.6
Notwithstanding any rule of law or equity to the contrary, the provisions of this clause 20 shall not merge and extinguish upon the expiration of this Lease but shall enure for the benefit of the parties until performed in full.

20.7
For the avoidance of doubt, it is acknowledged by the Lessee that nothing herein shall:

20.7.1
oblige the Lessor to pay compensation to the Lessee for any Lessee’s Improvement(s) left on the Land by the Lessee; or

20.7.2
oblige the Lessor to demolish or remove any Lessee’s Improvement(s).

20.8
Time where prescribed in this clause 20 shall be deemed to be of the essence.

21
DEFAULT
21.1
The Lessor may re-enter the Land:

21.1.1
if the Annual Rent shall be in arrears for more than two months after any Rent Payment Date; or

21.1.2
in the case of breach by the Lessee of any covenant or agreement on the Lessee’s part herein expressed or implied; or

21.1.3
if the Lessee shall:

(a)
make or enter into or endeavour to make or enter into any composition, assignment or other arrangement with or for the benefit of the Lessee’s creditors; or
(b)
become insolvent or go into liquidation; or
(c)
suffer distress or execution to issue against the Lessee’s property under any judgment in any Court for a sum in excess of $10,000.

21.2
Upon re-entry, the term of the Lease shall terminate without prejudice to the rights of either party against the other.

21.3
Despite the other provisions in clause 21, any breach of either of the Leases shall be a breach of both of the Leases and if re-entry is effected under the Southern Arikikapakapa Lease, following consultation and agreement between the Lessor and the Arikikapakapa Lessor, the Lessor shall also re-enter the Land and the term of this Lease shall terminate in accordance with clause 21.2.

22
RENEWAL
22.1
If the Lessee shall during the term hereby granted pay the rent hereby reserved and observe and perform the covenants and conditions on the part of the Lessee herein contained and implied up to the expiration of the said term, then the Lessee shall have a right to obtain a renewal of the Lease of the Land for a further term of thirty (30) years, subject in all respects to the same conditions and provisions as this Lease, including the within right of renewal (which the Lessor acknowledges is perpetual).  The Annual Rent shall be reviewed and agreed upon at renewal or failing agreement settled by arbitration as provided in clause 24.

22.2
Neither this Lease nor any renewal of it shall confer any right of acquiring the fee simple of the Land.

22.3
These presents are intended to take effect as a perpetually renewable lease despite Section 122 of the Reserves Act 1977 provided however the provisions of the Reserves Act 1977 and any regulations made thereunder applicable to such Lease shall otherwise be binding in all respects upon the parties hereto in the same manner as if such provisions had been fully set out herein.

22.4
Despite clauses 22.1 to 22.3 the Lessee will not be entitled to renew this Lease without also obtaining a renewal of the Southern Arikikapakapa Lease under the provisions of the Southern Arikikapakapa Lease.

23
STATUTORY PROVISIONS
23.1
All covenants implied in leases by Parts 2 and 3 of Schedule 3 of the Property Law Act 2007 or any other legislation excluding only:

23.1.1
the Act; and

23.1.2
the enactments referred to in clause 22.3,

are hereby negatived to the fullest extent permitted by law.

24
DISPUTE RESOLUTION
24.1
Except as otherwise provided in this Lease, any dispute which may arise between the parties concerning the interpretation of this Lease or relating to any other matter arising under this Lease will be actively and in good faith negotiated by the parties with a view to a speedy resolution of such differences.

24.2
If the parties cannot resolve a dispute within fifteen (15) working days of any dispute arising, then, unless otherwise expressly provided in this Lease, they will without prejudice to any other right, explore whether such dispute or difference can be resolved by agreement between them using informal dispute resolution techniques such as mediation.  The rules governing any such technique, if adopted, will be agreed between the parties or as selected by the organisation known as “LEADR” (Leading Edge Alternative Dispute Resolvers) or any satisfactory substitute therefore then agreed between the parties.

24.3
If the parties cannot agree on any dispute resolution technique within a further fifteen (15) working days of any dispute being considered for referral by both parties to any informal dispute resolution technique under clause 24.2, then the dispute shall be finally resolved by arbitration under the Arbitration Act 1996 by a sole arbitrator who shall decide the dispute according to the substantive law of New Zealand.

24.4
The parties will co-operate to ensure the expeditious conduct of any arbitration.  In particular, each party will comply with any reasonable time limits sought by the other for settling terms of reference, interlocutory matters and, generally, all steps preliminary and incidental to the hearing and determination of the proceedings.

24.5
Despite the other provisions of clause 24, the Lessor will keep the Arikikapakapa Lessor fully advised of any dispute with the Lessee that would, or is likely to, affect the Annual Rent or otherwise negatively affect the connected nature of this Lease and the Southern Arikikapakapa Lease and, if deemed necessary by the Arikikapakapa Lessor and the Lessor, the Arikikapakapa Lessor will join the Lessor in any dispute resolution process under this clause.

25
COSTS
25.1
The parties shall each pay their own solicitor’s costs of preparing and finalising this Lease or any renewal or variation of this Lease.

25.2
The Lessee shall pay for all costs, charges and expenses for which the Lessor shall become liable in consequence of or in connection with any breach or default by the Lessee in the performance or observance of any of the terms, covenants and conditions of this Lease.

25.3
The Lessee shall pay for the costs of stamping and registering this Lease and any subsequent variation and renewal or variation or renewal of this Lease.

26
NOTICES
26.1
All notices and other communications to either party shall be in writing and either faxed, delivered personally or sent by registered mail.  Notices delivered personally or faxed shall be deemed given at the time of such delivery or transmission.

26.2
Notices mailed as provided above shall be deemed given three days after the date of mailing.

26.3
Until notice of a change of address is communicated, all notices shall be delivered to or addressed to the appropriate addresses for service specified in clauses 26.3.1 and 26.3.2 following:

26.3.1
the Lessor’s address for service is:



[


      ]



[Details to be provided at time of signing]

26.3.2
the Lessee’s address for service is:



[The Chief Executive
New Zealand Maori Arts and Crafts Institute
P O Box 334
Rotorua



Facsimile (07) 348 9045]

26.4
Any failure to advise a change of address shall not invalidate any notice, request, demand or other communication if given to the last address advised.

27
RELATIONSHIP WITH SOUTHERN ARIKIKAPAKAPA LEASE
27.1
The Lessor and the Lessee acknowledge and agree that, despite the fact that the Lessee and the Lessor have entered into this Lease in respect of the Land and the Arikikapakapa Lessor and the Lessee have entered into the Southern Arikikapakapa Lease in respect of the Southern Arikikapakapa Reserve:

27.1.1
the Lessee operates one business on the Land and the Southern Arikikapakapa Reserve;

27.1.2
the amount of Admission Income derived from that business on the Land and the Southern Arikikapakapa Reserve is equally important to the Lessor and the Arikikapakapa Lessor; 

27.1.3
the Lessor and the Lessee will not, together or separately, take any action, make any arrangement or agreement or seek to vary this Lease in any way that would reduce the amount of Admission Income derived from the Land and the Southern Arikikapakapa Reserve or that would otherwise negatively affect the Arikikapakapa Lessor’s position under the Southern Arikikapakapa Lease or under this Lease, without the prior written consent of the Arikikapakapa Lessor; and

27.1.4
without limiting clauses 27.1.1 to 27.1.3, the Lessor will not accept, or agree to accept, and the Lessee will not pay, or agree to pay, any amount of money in respect of the Lessee’s use of, or business on, the Land, in addition to or separate from the Annual Rent, without the prior written consent of the Arikikapakapa Lessor, which consent, if given will be strictly on the basis that any amounts paid by the Lessee under this clause will be shared equally between the Lessor and the Arikikapakapa Lessor.

27.2
Despite that there may be no privity of contract existing between the parties to this Lease and the Arikikapakapa Lessor, nevertheless the Arikikapakapa Lessor shall have the right to enforce any provisions in this Lease which are of benefit to it with such right to enforce being acknowledged and intended in accordance with the requirements of Section 4 of the Contracts (Privity) Act 1982.

SCHEDULE 6 : FORM OF SOUTHERN ARIKIKAPAKAPA LEASE 
MEMORANDUM OF LEASE

(South auckland registry)

1.
PARTIES
1.1
[TRUSTEES OF JOINT TRUST ESTABLISHED BY NGĀTI WHAKAUE AND TŪHOURANGI-NGĀTI WAHIAO] (“the Lessor”).

1.2
THE NEW ZEALAND MAORI ARTS AND CRAFTS INSTITUTE  a body corporate duly constituted under the provisions of Section 4 of the New Zealand Maori Arts and Crafts Institute Act 1963 (“the Lessee”).

2.
PRELIMINARY
2.1
The Minister in Charge of Tourism acting on behalf of THE SOVEREIGN entered a lease with the Lessee who was then known as the ROTORUA MAORI ARTS AND CRAFTS INSTITUTE dated 9 November 1965 in respect of the Land and the Arikikapakapa And Other Reserve Land which lease was registered under Vol 2021 Folio 47 (South Auckland Registry).  This lease, including renewal and variation of Lease registered under number B457107.1 is held in computer interest register SA2021/47 (hereafter called “the Original Lease”).

2.2
The Minister of Tourism acting on behalf of THE SOVEREIGN has continued responsibility for the administration of the Original Lease subsequent to the dissolution of the New Zealand Tourist and Publicity Department.

2.3
In accordance with the provisions of the Deed of Settlement of the Historical Claims of the Affiliate Te Arawa Iwi/Hapu dated 11 June 2008, the Crown and the Lessee agreed to partially surrender the Original Lease by deed of surrender dated [                 ] in relation to the Land, in consideration for: 

(a)
the Te Pūmautanga Trustees (on behalf of the Affiliate Te Arawa Iwi/Hapu) and the Lessee entering into a new lease of the Land, (hereafter called “the Existing Whakarewarewa Thermal Springs Lease”);
(b)
the Crown and the Lessee entering into a deed of variation of the Original Lease of the Arikikapakapa and Other Reserve Land of even date with the Existing Whakarewarewa Thermal Springs Lease (hereafter called “the Arikikapakapa Lease”); and 
(c)
the Crown and the Lessee entering into a lease of the Arikikapakapa Section 101 Land of even date with the Existing Whakarewarewa Thermal Springs Lease (hereafter called “the Arikikapakapa Section 101 Lease”).

2.4
Subsequently, in accordance with the provisions of the Deed to Introduce Vesting Legislation in relation to the Whakarewarewa Valley Land and Roto-a-Tamaheke Reserve, the Lessor, the Crown and the Te Pūmautanga Trustees agreed that the Land would vest in the Lessor and, the Lessor and the Lessee agreed to surrender the Existing Whakarewarewa Thermal Springs Lease, the Arikikapakapa Lease and the Arikikapakapa Section 101 Lease by deed of surrender dated [               ], in consideration for the Lessor and the Lessee entering into this new lease of the Land (hereafter called “the Lease”) and in consideration for the Lessor and the Lessee entering into a lease of the Southern Arikikapakapa Reserve of even date with this Lease (hereafter called “the Southern Arikikapakapa Lease”).

2.5
The Lessor and the Lessee are entering into this Lease and the Southern Arikikapakapa Lease with the intention that the Leases will be dealt with, to the extent provided for in the Leases, on the basis that they are and will remain connected with each other, as if the Land and the Southern Arikikapakapa Reserve were leased to the Lessee under one lease.

THE LESSOR DOES HEREBY LEASE TO THE LESSEE  and  THE LESSEE DOES HEREBY TAKE ON LEASE  the Land described in the First Schedule for the term and at the annual rent set out in the Second Schedule and otherwise subject to the covenants, conditions, agreements and restrictions set out in the First Schedule and the Second Schedule in this Lease.

DATED                                                   20

EXECUTION
[TRUSTEES OF JOINT TRUST 
)
established by 
)
NGĀTI WHAKAUE  AND 
)
TŪHOURANGI-NGĀTI WAHIAO]
)

NEW ZEALAND MAORI ARTS
)
AND CRAFTS INSTITUTE  a body
)
corporate duly incorporated under the
)
provisions of Section 4 of the
)
New Zealand Maori Arts and Crafts
)
Institute Act 1963 in the presence of:
)

FIRST Schedule

Schedule of Land

	Area
	Legal Description


	0.5978 hectares, more or less
	Part Lot 1 DP 23567.  Part computer freehold register SA621/156;

	12.8247 hectares, more or less
	Part Lot 3 DP 23567.  Part computer freehold register SA621/156;


	3.2931 hectares, more or less
	Section 8 Block XLIX Town of Rotorua.  Part Gazette 1932 page 1252;


	0.9143 hectares, more or less
	Section 101 Block I Tarawera Survey District.  All GN H496075;


	330 square metres, more or less
	Part Section 40 Block I Tarawera Survey District.  Part Gazette 1958 page 622; and


	599 square metres, more or less
	Part Section 3 Block V Tarawera Survey District.  Part Gazette 1958 page 622 

all subject to survey

	Encumbrances, Liens & Interests

[1.

2.
                                                            ]


SECOND SCHEDULE
THE LESSOR AND THE LESSEE COVENANT AND AGREE AS FOLLOWS:

1
INTERPRETATION
1.1
For the purpose of the interpretation or construction of this Lease, unless the context provides otherwise:

1.1.1
Words importing any gender shall include all other genders.

1.1.2
Words importing the singular shall include the plural and vice versa.

1.1.3
Payments shall be made in the lawful currency of New Zealand.

1.1.4
Headings shall be ignored.

1.1.5
References to schedules are references to schedules in this Lease and references to clauses are references to clauses in this Lease and references to parties are references to the parties to this Lease and their respective successors and assigns (if permitted in the case of the Lessee under clause 14) unless expressly stated otherwise.

1.1.6
A “person” shall include any individual person, a corporation, a company or other body corporate, an unincorporated body of persons, a public body, firm, partnership, joint venture, association, organisation, trust or a Crown entity as defined in Section 7(1) of the Crown Entities Act 2004, or State enterprise, in each case whether or not having separate legal personality.

1.1.7
“Writing” shall include words visibly represented or reproduced.

1.1.8
No consent or waiver, express or implied by the Lessor, to or of any breach of any covenant, condition or duty of the Lessee will be construed as a consent or waiver to or of any other breach of the same or any other covenant, condition or duty.  No waiver of any breach of the Lessee will be implied from the Lessor’s failure to exercise the Lessor’s rights or any of them in respect of that breach.

1.1.9
Nothing contained in this Lease shall be deemed or construed or constitute any party, a partner, agent or representative of the other party or be deemed to create any trust, commercial partnership or joint venture.

1.1.10
The invalidity of any part or provision of this Lease shall not affect the enforceability of any other part or provision thereof.

1.1.11
The parties acknowledge and agree that certain covenants set out in this Lease (in particular, provisions relating to the treatment of Lessee’s Improvements on termination or sooner determination of this Lease in clause 20) shall continue beyond the expiry or sooner determination of this Lease for the benefit of the parties notwithstanding the prior expiry or sooner determination of this Lease.

1.1.12
This Lease shall be construed and take effect in accordance with the laws of New Zealand.

1.1.13
Any reference in this Lease to any statute is deemed to include all amendments, revisions, substitutions or consolidations made from time to time to that statute.

1.1.14
“Act” means the New Zealand Maori Arts and Crafts Institute Act 1963.

1.1.15 “Admission Income” means all income received from admission charges to the Land and the Whakarewarewa Thermal Springs Reserve levied by the Lessee excluding:

(a)
GST; and

(b)
any lawful commissions paid to tourist operators in relation to that admission income.

1.1.16 “Admission Income Percentage” is a percentage that is multiplied by the Admission Income to calculate the Annual Rent.  From the Commencement Date the Admission Income Percentage shall be 6.75 per cent.  Any review of the Admission Income Percentage shall include a consideration of the capital sum invested by the Lessee for the purposes of enhancing the enjoyment by sightseers of natural features on the Land and the Whakarewarewa Thermal Springs Reserve.  For the avoidance of doubt, capital expenditure expended on Lessee’s Improvements on the Land, including any future capital expenditure on alterations or additions to those improvements or on new Lessee’s Improvements on the Land, shall be assumed not to exist when reviewing the Admission Income Percentage. 

1.1.17
“Annual Rent” is a reference to all annual rental payable under this Lease as calculated in clause 3.1, plus GST.

1.1.18
“Arikikapakapa and Other Reserve Land” means that land comprising:

(a)
0.5978 hectares, more or less, being Part Lot 1 DP 23567.  Part computer freehold register SA621/156;

(b)
10.0012 hectares, more or less, being Part Lot 3 DP 23567.  Part computer freehold register SA621/156; and

(c)
3.2931 hectares, more or less, being Section 8 Block XLIX Town of Rotorua.  Part Gazette 1932 page 1252.
1.1.19
“Arikikapakapa Section 101 Land” means that land comprising 0.9143 hectares, more or less, being Section 101 Block I Tarawera Survey District.  All GN H496075.  

1.1.20
“Authority” means any Government authority whether national or territorial or any other Government or statutory authority appointed or established by statute in New Zealand having jurisdiction over or in respect of the Land and any Lessor’s Improvements or Lessee’s Improvements but shall exclude the Lessor acting in its capacity as Lessor under this Lease.

1.1.21
“Commencement Date” means [Settlement Date under Whakarewarewa Deed].

1.1.22
“Crown” means The Sovereign in right of the Government of New Zealand acting by and through [                     ], Chief Executive, Ministry of Economic Development.

1.1.23
“Land” and “the Land” is a reference to all the land described in the First Schedule.

1.1.24
“Leases” means this Lease and the Whakarewarewa Thermal Springs Lease.

1.1.25
The expression “the Lessee” shall include and bind:

(a)
the persons executing this Lease as Lessee;

(b)
any Lessee for the time being under it; and

(c)
all the respective executors, administrators, successors, assigns and successors in title of each Lessee and if more than one jointly and severally.

1.1.26
“Lessee’s Improvements” shall mean all improvements on the Land of any kind whatsoever including buildings, tunnels, sealed or unsealed yards, paths, tracks, roads, bridges, lawns, gardens, fences and other property of any kind whatsoever constructed or placed on the Land by the Lessee or any person or body authorised by the Lessee but shall exclude “Lessor’s Improvements”.

1.1.27
The expression “the Lessor” shall include and bind:

(a)
the person executing this Lease as Lessor;

(b)
all the Lessors for the time being under it; and

(c)
all the respective executors, administrators, successors, assigns and successors in title of each Lessor and if more than one jointly and severally.

[1.1.28
“Lessor’s Improvements” means [those improvements attached to the Land as at 31 January 1965] and all improvements on the Land of any kind whatsoever including buildings, tunnels, sealed or unsealed yards, paths, tracks, roads, bridges, lawns, gardens, fences and other property of any kind whatsoever constructed or placed on the Land by the Lessor after 1 February 1998 under the Original Lease with the consent of the Lessee and which is or is subsequently listed in clause 6 (as that clause may be varied from time to time).  ]
1.1.29
“Permitted Use” shall have the meaning given to those words in clause 11.

1.1.30
“Renewal Date” means 1 February 2028 and each subsequent first day of the term of any renewal of this Lease.

1.1.31
“Review Date” means 1 February 2013, and each succeeding fifth anniversary of that date during the continuance of this Lease or any renewal of this Lease including any Renewal Date.

1.1.32
“Regional and District Plans” shall have the meanings set out in section 2 of the Resource Management Act 1991 and shall extend to include any successor or replacement planning regime imposed by the relevant Authority having jurisdiction in respect thereof.

1.1.33
“Te Pūmautanga Trust Deed” means the deed of trust dated 1 December 2006 under which the Te Pūmautanga Trustees established the Te Pūmautanga o Te Arawa Trust.

1.1.34
“Te Pūmautanga Trustees” means the trustees of the Te Pūmautanga o Te Arawa Trust and includes the trustees appointed from time to time under the Te Pūmautanga Trust Deed in their capacity as trustees.

1.1.35
“Whakarewarewa Thermal Springs Reserve” means the land comprising 43.4200 hectares, more or less, being Section 1 SO 390094.

1.1.36
“Whakarewarewa Lessor” means the lessor from time to time of the Whakarewarewa Thermal Springs Lease.

1.1.37
“Working Day” means:

(a)
any day of the week other than Saturday, Sunday, Good Friday, Easter Monday, Anzac Day, Labour Day, the Sovereign’s birthday and Waitangi Day; and

(b)
a day in the period commencing with the 25th day of December in any year and ending with the seventh day of January in the following year.

2
TERM
2.1
The initial term of this Lease will be for a period of [                 ] years [       ] months and [       ] days from the Commencement Date to 31 January 2028 inclusive.

2.2
The first renewal of this Lease shall be for a period of thirty (30) years from 1 February 2028 to 31 January 2058 inclusive.

2.3
Second and subsequent renewals (if exercised) shall be for thirty (30) year terms commencing on 1 February in each year following the expiry of the previous term.  These rights of renewal are exercisable in perpetuity.
3
RENT

3.1
The Annual Rent shall be calculated by:

3.1.1
multiplying the Admission Income by the Admission Income Percentage; and

3.1.2
dividing the amount in 3.1.1 by two.

3.2
The Annual Rent is calculated on the basis in clause 3.1 with the intention that, for the term (including all renewal terms) of this Lease and the Whakarewarewa Thermal Springs Lease, the annual rent amount derived from the calculation in clause 3.1.1 will be shared equally between the Lessor and the Whakarewarewa Lessor.

3.3
The Lessor will not enter into any arrangement, or agreement with the Lessee, whether under this Lease, or independently of this Lease, or allow the Lessee to take any action or make any decisions that would, or is likely to, reduce the amount of Admission Income derived from the Land and from the Whakarewarewa Thermal Springs Reserve, without the prior written consent of the Whakarewarewa Lessor.

3.4
The Lessee shall pay the Annual Rent in twelve instalments two monthly in arrears on the first day of each month during the continuance of this Lease, commencing with a first payment on the date that would have been the next rent payment date under the Arikikapakapa Lease following the Commencement Date which shall be for the month of [to be completed], (which payment dates are hereafter collectively called “the Rent Payment Dates”).

3.5
Annual Rent shall be reviewed and otherwise varied in accordance with this Lease.

4
RECONCILIATION OF ANNUAL RENT
4.1
The Lessee shall on each Rent Payment Date provide to the Lessor written confirmation of Annual Rent for the monthly period to which that payment relates, including a calculation as to how the quantum of that payment was arrived at.

4.2
No later than two months after the end of the Lessee’s financial year the Lessee shall supply to the Lessor:

4.2.1
an audited reconciliation of Admission Income received to Annual Rent paid to the Lessor for the Lessee’s previous financial year; and

4.2.2
if requested, the Lessee’s audited accounts for the previous financial year.

4.3
Should:

4.3.1
the information supplied pursuant to clause 4.2.1 above be found to be incorrect; or

4.3.2
it be ascertained that for any other reason Annual Rent for the previous financial year has been underpaid or overpaid,

then the Lessor shall notify the Lessee in writing of the amount of the overpayment or underpayment and any financial adjustment between the parties shall be dealt with as follows:

(a)
where the Annual Rent has been overpaid, the Lessor shall credit the surplus amount to the Lessee’s account; and

(b)
where the Annual Rent has been underpaid, the Lessee shall pay the difference to the Lessor at the same time as the instalment of Annual Rent next following notification of the underpayment.

Should the amount of underpayment or overpayment not be credited or paid in accordance with paragraphs (a) and (b) above, overdue money shall bear interest at the default rate specified in clause 10 until they are paid.

4.4
Any disputes over the quantum of any payment due under clause 4.3 shall be resolved in the manner provided in clause 4.8 following.

4.5
The Lessee shall maintain such records and calculations as are necessary to enable it to clearly identify all revenues from which all Annual Rent is derived.

4.6
The Lessee shall, no later than ten (10) working days after request from the Lessor make such records and calculations available to the Lessor for audit purposes.

4.7
The Lessee shall assist the Lessor or the Lessor’s nominee in the audit of the records and calculations referred to in clause 4.5 above to the fullest extent possible to the end and intent that the parties may agree upon Annual Rent for any period audited by the Lessor.

4.8
Should the parties be unable to agree upon any annual or monthly Annual Rent, this figure shall be initially determined by the Lessee’s auditor but if the Lessor disagrees with this initial determination, then a Chartered Accountant (hereafter called “the Nominee”) may be appointed by the President of the Institute of Chartered Accountants of New Zealand upon the application of either party.  The determination by the Nominee of any annual or monthly Annual Rent shall be final and binding on the parties who shall contribute equally to the Nominee’s costs.  The parties shall co-operate with the Nominee to the fullest extent possible in the Nominee’s determination of any Annual Rent in dispute.
5
REVIEW OF ANNUAL RENT

5.1
Annual Rent shall be reviewable on each Review Date and may be initiated by either party up to six (6) calendar months prior to any Review Date giving written notice to the other party (hereafter referred to as the “Clause 5.1 Notice”) proposing a variation to the Annual Rent.

5.2
The party issued with the Clause 5.1 Notice may within sixty (60) working days of receipt of such notice serve a counter notice which sets out any counter proposals made to those contained in any Clause 5.1 Notice.  Any counter notice served under this clause is hereafter referred to as a “Clause 5.2 Counter Notice”.

5.3
Any notice served under clause 5.1 or 5.2 above may be accompanied by a report from a registered valuer as to the matters relevant to the rent review.

5.4
In the event that no Clause 5.2 Counter Notice is given within the sixty (60) working days prescribed in clause 5.2, the party served with the Clause 5.1 Notice shall be deemed to have accepted that notice.

5.5
Where a party has given a Clause 5.2 Counter Notice within the sixty (60) working day timeframe therein specified, the parties shall endeavour to agree upon the reviewed Annual Rent or any part of that Annual Rent which is disputed but if agreement is not reached within thirty (30) days, then the matter may be determined either:

5.5.1
By one party giving written notice to the other requiring the matters in dispute be determined by arbitration under the provisions of clauses 24.3 and 24.4; or

5.5.2
If the parties so agree by registered valuers acting as experts and not as arbitrators as follows:

(a)
each party shall appoint a valuer and give written notice of the appointment to the other party within twenty eight (28) days of the parties agreeing to implement the provisions of this clause;

(b)
if a party fails to appoint a valuer within the twenty eight (28) day period specified in clause 5.5.2(a), then the valuer appointed by the other party shall determine the new rent and such determination shall be binding on both parties;

(c)
the valuers appointed before commencing their determination shall appoint an arbitrator under the provisions of the Arbitration Act 1996 who need not be a registered valuer;

(d)
the valuers shall endeavour to determine the matters in dispute and if they fail to agree then the outstanding issue(s) shall thereafter be determined by the arbitrator; and

(e)
each party, through their valuers, shall be given the opportunity to make written or verbal representations to the arbitrator subject to such reasonable time and other limits as the arbitrator may prescribe and the arbitrator shall have regard to any such representations but not be bound to accept or act upon them.

5.6
When the matters in dispute have been determined, the arbitrator or the valuers, as the case may be, shall give written notice thereof to the parties.

5.7
Any notice given by an arbitrator pursuant to clause 5.6 above may also direct how the costs of any determination shall be borne and such notice shall be binding on the parties.

5.8
Any monetary adjustment between the parties resulting from any agreement or determination under this clause shall be made within fourteen (14) days of any such determination.  Overdue money shall bear interest at the rate prescribed in clause 10 until paid.

5.9
The Lessor and the Lessee acknowledge and agree that the rent review on the Review Date on 1 February 2013, and all subsequent rent reviews under this Lease, will be undertaken on the basis that the Lessor will undertake and participate in the entire rent review process jointly, and in co-operation with, the Whakarewarewa Lessor, with the intention that the rent review under this Lease will be undertaken as a joint rent review with the rent review under the Whakarewarewa Thermal Springs Lease.

5.10
Without limiting clause 5.9:

5.10.1
the Lessor must ensure that the valuer appointed by it for the purposes of this clause 5 is also appointed by the Whakarewarewa Lessor for the purposes of the corresponding review under the Whakarewarewa Thermal Springs Lease;

5.10.2
a notice given under clause 5.5.1 must require matters in dispute in the corresponding review under the Whakarewarewa Thermal Springs Lease to be determined by the same arbitration, and any such notice will have effect accordingly;

5.10.3
each party must ensure that the arbitrator appointed under clause 5.5.2(c) is the same arbitrator appointed for the purposes of the corresponding review under the Whakarewarewa Thermal Springs Lease and that the two reviews are determined at the same arbitration.

5.11
Despite the other provisions of clause 5, the reviewed Annual Rent agreed or determined at each rent review, will always be calculated so that the Annual Rent and the annual rent under the Whakarewarewa Thermal Springs Lease are equal amounts.

6
LESSOR’S IMPROVEMENTS
6.1
There are no Lessor’s Improvements on the Land as at the Commencement Date, except those attached to the Land as at 31 January 1965 as listed in the Third Schedule.  Should the Lessor with the consent of the Lessee subsequently construct Lessor’s Improvements on the Land, then the parties agree that the provisions of this clause shall be varied to record particulars of such additional Lessor’s Improvements.
7
PAYMENT OF RATES AND IMPOSITIONS

7.1
The Lessee will pay all rates, taxes (including without limitation land or improvements tax), charges, assessments, impositions and outgoings whatsoever which now are or which during the term of this Lease shall be taxed, rated, charged, assessed or imposed on the Land, any Lessor’s Improvements and Lessee’s Improvements thereon or on the Lessor or Lessee in respect thereof by any Authority, excepting only Lessor’s income tax.
8
PAYMENT OF OTHER OUTGOINGS ON THE LAND

8.1
The Lessee shall pay all other outgoings on the Land which shall include any:

8.1.1
additional rates, taxes and outgoings imposed on or payable in respect of the Land which are levied as a consequence of the Lessee’s use or occupancy of the Land;

8.1.2
charges for water, gas, electricity, telephone and other utilities or services consumed on the Land;

8.1.3
NZ Fire Service charges and maintenance charges in respect of all fire detection and fire fighting equipment used on the Land;

8.1.4
the cost of ground maintenance, yard and carparking area maintenance and repair charges on the Land;

8.1.5
costs incurred and payable in supplying to any Authority a building warrant of fitness and obtaining reports as required by Section 108 of the Building Act 2004 in respect of buildings on the Land;

8.1.6
premiums on insurance effected on any Lessor’s Improvements and Lessee’s Improvements on the Land;

8.1.7
security services provided in respect of the Land;

8.1.8
other costs or expenses incurred in the operation and management of the Permitted Uses on the Land whether related to the foregoing or not; and

8.1.9
maintenance obligations imposed on the Lessee by clause 19 of this Lease.
9
GOODS AND SERVICES TAX
9.1
The Lessee shall pay to the Lessor, upon demand, any taxes paid or payable by the Lessor or accountable by the Lessor pursuant to the provisions of the Goods and Services Tax Act 1985 or any similar tax levied in substitution therefore or in addition thereto or otherwise in respect of any payments made by the Lessee under this Lease or paid by the Lessor on behalf of the Lessee’s obligation to make such payment under this Lease.
10
INTEREST ON OVERDUE ANNUAL RENT OR OTHER MONEY

10.1
Without prejudice to other rights, powers and remedies of the Lessor, if any goods and services tax or other payment or amount owing by the Lessee to the Lessor whatsoever pursuant to this Lease shall be in arrears and unpaid for 20 working days after the due day for payment thereof (whether any formal or legal demand therefore shall have been made or not) such unpaid money shall bear interest on a daily basis compounded on monthly rests computed from such due date until the date of payment in full of such money at a rate which is 2% per annum above the rate at the time the default occurred for prime 90 day commercial bills at the Bank of New Zealand and that such interest shall be recoverable in the same manner as rent in arrears.
11
USE OF THE LAND AND THE CONSTRUCTION OF LESSEE’S IMPROVEMENTS ON THE LAND

11.1
The Lessee shall use the Land and any Lessee’s Improvements and Lessor’s Improvements for the following uses only (the “Permitted Uses”):

11.1.1
those uses specifically allowed as permitted or controlled activities in any applicable District and/or Regional Plan; or

11.1.2
those uses specifically allowed by any resource consent granted under the Resource Management Act 1991 and/or any other statutory or regulatory provision.

11.2
The Lessee will, at all times during this Lease, otherwise use the Land in a manner consistent with the provisions of Section 15 of the Act.

11.3
Where the Lessee intends to erect or demolish buildings or otherwise disturb the surface of the Land then:

11.3.1
where the proposed activity does not require a resource consent, the Lessee may proceed with that activity provided that the Lessee gives prior written notice to the Lessor of its intention to undertake this activity; and

11.3.2
where the Lessee intends to erect or demolish buildings or otherwise disturb the surface of the Land and the activity requires a resource consent, the Lessee must obtain the prior written consent of the Lessor.

11.4
Where the prior written consent of the Lessor is sought under 11.3.2, this consent shall not be unreasonably or arbitrarily withheld, provided that such consent may be given subject to conditions prescribed by the Lessor.

11.5
Where plans and specifications of any proposed work requiring Lessor consent under clause 11.3 herein are available to the Lessee, these and any subsequent variations to them shall be supplied to the Lessor when approval is sought under clause 11.3 herein.

11.6
Should any of the Permitted Uses of the Land or the use of any Lessee’s Improvement or Lessor’s Improvement thereon or the construction of any Lessee’s Improvement thereon be permissible only with the consent or licence of any lawful Authority under or in pursuance of statute or any Regional and District Plans or regulations or other enactments or any order of Court the Lessee shall obtain such consent, licence or order at the sole cost and expense of the Lessee and the Lessee shall at all times comply with any conditions of any such consent, licence or order.

11.7
The Lessor does not warrant that the Land is or will remain suitable or adequate for any of the Permitted Uses.

11.8
The Lessee accepts the Land as being satisfactory in all respects and with full knowledge of and subject to any prohibitions or restrictions on the use of the Land imposed by or arising out of any statute, regulation, bylaw, code, District Plan or which may otherwise either be indicated on title to the Land or arise in any other way.

11.9
Despite the other provisions in clause 11, the Lessor will not consent to any change in the Permitted Uses, or consent to the Lessee erecting or demolishing buildings or disturbing the surface of the Land under clause 11.3.2 if such a change in Permitted Uses or such work would, or is likely to, reduce the amount of Admission Income derived from the Land and the Whakarewarewa Thermal Springs Reserve, without the prior written consent of the Whakarewarewa Lessor.
12
NO FENCING

12.1
The Lessor shall be under no liability whatsoever whether under the Fencing Act 1978 or otherwise to contribute towards the cost of erection or repair of any boundary fences between the Land and any adjoining land owned or occupied by the Lessor or Lessee.
13
STATUTORY REQUIREMENTS

13.1
The Lessee will comply with all statutes, Regional and District Plans, bylaws, codes and regulations which relate to the Land and the Lessor’s Improvements and Lessee’s Improvements or which relate to the Lessee’s occupation and use of the Land and Lessor’s Improvements and Lessee’s Improvements and with all conditions or requirements which may be issued by any lawful Authority and will in particular but without limitation:

13.1.1
where appropriate ensure that a warrant of fitness is obtained each year in respect of any Lessor’s Improvements and Lessee’s Improvements on the Land as required under the Building Act 2004;

13.1.2
comply with and observe at all times the terms and conditions of all resource and other consents and permits held in respect of the Land;

13.1.3
ensure that proper and adequate health and safety procedures and any codes of practice are adopted in accordance with the Health and Safety in Employment Act 1992; and

13.1.4
otherwise comply with all statutes, regulations and codes as they relate to the Land,
and will keep the Lessor indemnified in respect of any non-compliance by the Lessee with any such statutory regulatory requirements as provided in clause 16.
14
ASSIGNMENT, SUBLETTING, MORTGAGING AND CHARGING
14.1
Lessor’s Written Consent Required

The Lessee will hold and use the Land bona fide for its own use and benefit and will not transfer, assign, sublet, mortgage, charge or part with possession of the Land or any part thereof without the written consent of the Lessor, provided that approval to the granting of any charge will not be necessary in the case of a mortgage to the Crown or a Department of State.
14.2
Assignment or Transfer

14.2.1
Where any assignment or transfer of this Lease is consented to by the Lessor, the Lessor must be satisfied that the obligations of the Lessee under this Lease have not been breached.  Further, the Lessor may require the execution by the assignee or transferee of a deed of covenant with the Lessor in a form acceptable to the Lessor, that the assignee or transferee will be bound by and perform the covenants in this Lease to be observed and performed by the Lessee but the execution of such deed of covenant shall not release the Lessee or any assignor from the Lessee’s or that assignor’s obligations under this Lease.
14.2.2
Despite clauses 14.1 and 14.2.1, this Lease may not be transferred or assigned except in conjunction with a transfer or an assignment of the Whakarewarewa Thermal Springs Lease to the same assignee or transferee, such assignee or transferor to be consented to jointly by the Lessor and the Whakarewarewa Lessor, in accordance with the provisions of the Leases.
14.3
Mortgage or Charge

14.3.1 Any Lessor consent given to the Lessee to mortgage or otherwise charge this Lease under clause 14.1 herein shall not relieve the Lessee of the obligation to obtain a like consent from the Minister of Finance under the provisions of Section 23 of the Act.

14.3.2
The Lessee acknowledges that should the Lessor consent to the creation of any mortgage or other charge over the Lessee’s interest in this Lease, then that mortgage or charge shall include covenants which, inter alia:

(a)
require the mortgagee or chargeholder to give the Lessor not less than 30 clear working days written notice of its intention to variously enter the Land and formally take possession thereof or, alternatively, to sell the Lessee’s interest in the Lease for non-payment of any money owing to the mortgagee or chargeholder;

(b)
confer upon the Lessor or the Lessor’s nominee a pre-emptive option to buy the mortgage or charge concerned for the value of the debt owed under it at any time within 20 working days prior to entering the Land or exercising any power of sale as a mortgagee;

(c)
gives a mortgagee or chargeholder acknowledgement that for the purpose of the mortgage or charge:

(i)
the Lessor is a “person” within the contemplation of Section 4 Contracts (Privity) Act 1982 to the mortgage or charge;

(ii)
any entry into possession or purported exercise of the power of sale contrary to the provisions of clause 14.3.2(a) and (b) above shall be enforceable by the Lessor through injunctive or other action in a Court of appropriate jurisdiction; and

(iii)
the valuable consideration for the within covenants was the Lessor’s consent to the creation of the mortgage or charge concerned.

14.3.3
The exact wording of the covenants referred to in clause 14.3.2 shall be advised by the Lessor when it consents to the granting of the mortgage or charge to which it relates.
14.3.4
Despite clauses 14.1 and 14.3.1-14.3.3, the Lessee may not mortgage or charge its interest in this Lease without also mortgaging or charging the Lessee’s interest in the Whakarewarewa Thermal Springs Lease.

14.4
Sublease
14.4.1
Subject to the provisions of clause 14.5 herein, the Lessee shall not sublet or grant a licence to occupy over the Land or any part thereof without first obtaining the written consent of the Lessor which the Lessor shall give if the following conditions are fulfilled:

(a)
the Lessee proves to the satisfaction of the Lessor that the proposed sublessee is (or in the case of a company the shareholders of the proposed subtenant are) respectable, responsible and have the financial resources to meet the commitments under any sublease; and
(b)
all rent and other money payable hereunder have been paid and there is not any subsisting breach of any of the Lessee’s covenants;

14.4.2
The Lessor shall have the absolute discretion to decline to consent to any sublease where the term of that sublease, including any renewals thereof, exceeds twenty (20) years.

14.4.3
Where the Lessor consents to a subletting, the consent shall extend only to the subletting and, notwithstanding anything contained or implied in the sublease, the consent shall not permit any sublessee to deal with the sublease in any way in which the Lessee is restrained from dealing without consent under this Lease.

14.4.4
Where the Lessee subleases any part of the Land to which this Lease relates, the proposed sublease form must previously be approved in writing by the Lessor.

14.4.5
The Lessor shall, subject always to any contrary provisions contained in this Lease, not withhold any consent to vary the sublease which improves the financial return thereunder to the Lessee as sublessor.

14.5
Lessor’s Costs and Disbursements
The Lessee shall pay the Lessor’s proper costs and disbursements in respect of expenses incurred in reasonable enquiries made by the Lessor in respect of any assignment, subletting or licence to which this clause 14 relates and the preparation and stamping of any deed of covenant or guarantee or attendances on any other documentation to which this clause 14 relates.
14.6
In this clause 14, a reference to the Lessor will be deemed to be a reference to the Lessor and the Whakarewarewa Lessor.

15
LESSEE’S ACKNOWLEDGEMENT OF RISK

15.1
The Lessee agrees to occupy and use the Land and any Lessee’s Improvements or Lessor’s Improvements on the Land at the Lessee’s risk and release to the full extent permitted by law the Lessor and the Lessor’s employees and agents from all claims and demands of any kind and from all liability which, in the absence of any negligence on the Lessor’s part may arise in respect of any accident, damage or injury occurring to any person or property in or about the Land and any Lessor’s Improvements except where the Lessor or any person under the control of the Lessor is at fault or negligent through its or their own acts or omissions.
16
INDEMNITY BY LESSEE

16.1
The Lessee will indemnify and hold harmless the Lessor in its capacity as Lessor from and against all actions, claims, demands, losses, damages, costs and expenses sustained by the Lessor as a result of the Lessee’s use of the Land.

16.2
Without limiting its generality, the indemnity in Clause 16.1 herein shall extend to and apply where any action, claim, demand, loss, damage, cost or expense is caused or contributed to by any act, omission, neglect, breach or default on the part of the Lessee or any person under the Lessee’s control.

16.3
The liability of the Lessee under Clause 16.1 herein shall further extend to cover full recompense, without deduction or set off, to the Lessor for any fine, penalty or expense imposed on the Lessor as a result of any failure by the Lessee or persons under its control to observe or perform the requirements of any statute, law, regulation or Code of Practice applicable to the Lessee’s use and occupation of the Land.

17
QUIET ENJOYMENT
17.1
Provided the Lessee performs and observes the covenants, provisos, conditions and agreements contained in this Lease, the Lessee shall peaceably hold and enjoy the Land and any Lessor’s Improvements thereon without hindrance or interruption by the Lessor or by any person or persons claiming under the Lessor until the expiration or sooner determination of this Lease.
18
AVOIDANCE OF DANGER AND PROHIBITION ON REMOVAL OF VARIOUS ELEMENTS FROM THE LAND
18.1
The Lessee shall:

18.1.1
take all reasonable precautions to minimise any danger or hazard arising from any Lessee’s use of the Land and shall not permit any goods of a dangerous nature to be stored or used on the Land unless stored and used in a manner which complies with all statutes, ordinances, regulations, bylaws and codes or standards in that regard; and

18.1.2
promptly remedy any danger or hazard that may arise on the Land.

18.2
The Lessee shall not damage, sell or remove or permit to be damaged, sold or removed from the Land any mineral waters, medicinal mud, sulphur, silica, petrified specimens or other naturally occurring material without the prior consent in writing of the Lessor.

19
MAINTENANCE
19.1
The Lessee shall at the Lessee’s own expense in all things keep all Lessee’s Improvements on the Land in good order, condition and repair during the continuance of this Lease.

19.2
The Lessee acknowledges that the Lessor shall have no repair or maintenance obligations for either the Land or any improvements thereon whether Lessee’s Improvements or otherwise.

19.3
That should the Lessor’s Improvements include a building or buildings then in addition to the Lessee’s covenants in this clause or elsewhere in this Lease the Lessee shall during the continuance of this Lease:

19.3.1
keep such buildings watertight;

19.3.2
be responsible for all repairs reasonably required by the Lessor thereon including structural repairs;

19.3.3
repaint the exterior of any such building when reasonably required to do so by the Lessor;

19.3.4
be responsible for all matters and costs arising out of the need to comply with the Building Act 2004 and the National Building Code whether in relation to any inspection certification or work required howsoever;

19.3.5
wash down and revarnish or repaint varnished or painted surfaces on the interior of any such building when reasonably necessary; and

19.3.6
replace any worn or damaged fixtures or fittings within such a building when reasonably required by the Lessor to do so,


all such work to be carried out in accordance with the Lessor’s requirements and otherwise to good trade standards.

20
IMPROVEMENTS ON TERMINATION OF LEASE

20.1
The Lessor may, at any time prior to or within two calendar months from the end of this Lease, whether by effluxion of time or otherwise, serve notice (hereafter called the “Lessor’s First Notice”) on the Lessee.  This notice shall require the Lessee to specify, in writing, within two calendar months from receipt of such notice, which Lessee’s Improvements it proposes to remove from the Land or to demolish upon or subsequent to the expiry of this Lease.

20.2
The Lessee may, within two calendar months from receipt of the Lessor’s First Notice, serve a notice of reply (hereafter called the “Lessee’s Notice”) on the Lessor specifying which of the Lessee’s Improvements it intends to remove and/or demolish.

20.3
Should the Lessee fail to serve the Lessee’s Notice within two calendar months, it shall be deemed to have irrevocably advised the Lessor that it intends to demolish all Lessee’s Improvements on the Land.

20.4
The Lessor may, within two calendar months from receipt of the Lessee’s Notice, serve a further notice on the Lessee (hereafter called the “Lessor’s Second Notice”) which requires the Lessee to remove or demolish additional specified Lessee’s Improvements to those listed in the Lessee’s Notice and the Lessee shall be obliged to remove or demolish, as it chooses, both those Lessee’s Improvements so specified and those Lessee’s Improvements to which the Lessee’s Notice relates or is deemed to have related to under the provisions of clause 20.3 herein.

20.5
Should the Lessee at its own expense in all things fail to:

20.5.1
remove or demolish all Lessee’s Improvements it is obliged to remove or demolish; and

20.5.2
reinstate the surface of the Land affected by any removal or demolition as aforesaid to a safe and tidy condition and otherwise to the reasonable satisfaction of the Lessor,

within two years from the expiry of the Lease, whether by effluxion of time or otherwise, then the Lessor may thereafter order the demolition of all such Lessee’s Improvements and the reinstatement of affected lands upon such terms and conditions as it thinks appropriate and the cost of such work shall be recoverable from the Lessee as a debt then due and owing.

20.6
Notwithstanding any rule of law or equity to the contrary, the provisions of this clause 20 shall not merge and extinguish upon the expiration of this Lease but shall enure for the benefit of the parties until performed in full.

20.7
For the avoidance of doubt, it is acknowledged by the Lessee that nothing herein shall:

20.7.1
oblige the Lessor to pay compensation to the Lessee for any Lessee’s Improvement(s) left on the Land by the Lessee; or

20.7.2
oblige the Lessor to demolish or remove any Lessee’s Improvement(s).

20.8
Time where prescribed in this clause 20 shall be deemed to be of the essence.

21
DEFAULT
21.1
The Lessor may re-enter the Land:

21.1.1
if the Annual Rent shall be in arrears for more than two months after any Rent Payment Date; or

21.1.2
in the case of breach by the Lessee of any covenant or agreement on the Lessee’s part herein expressed or implied; or

21.1.3
if the Lessee shall:

(a)
make or enter into or endeavour to make or enter into any composition, assignment or other arrangement with or for the benefit of the Lessee’s creditors; or

(b)
become insolvent or go into liquidation; or

(c)
suffer distress or execution to issue against the Lessee’s property under any judgment in any Court for a sum in excess of $10,000.

21.2
Upon re-entry, the term of the Lease shall terminate without prejudice to the rights of either party against the other.

21.3
Despite the other provisions in clause 21, any breach of either of the Leases shall be a breach of both Leases and if re-entry is effected under the Whakarewarewa Thermal Springs Lease, following consultation and agreement between the Lessor and the Whakarewarewa Lessor, the Lessor shall also re-enter the Land and the term of this Lease shall terminate in accordance with clause 21.2.

22
RENEWAL
22.1
If the Lessee shall during the term hereby granted pay the rent hereby reserved and observe and perform the covenants and conditions on the part of the Lessee herein contained and implied up to the expiration of the said term, then the Lessee shall have a right to obtain a renewal of the Lease of the Land for a further term of thirty (30) years, subject in all respects to the same conditions and provisions as this Lease, including the within right of renewal (which the Lessor acknowledges is perpetual).  The Annual Rent shall be reviewed and agreed upon at renewal or failing agreement settled by arbitration as provided in clause 24.

22.2
Neither this Lease nor any renewal of it shall confer any right of acquiring the fee simple of the Land.

22.3
These presents are intended to take effect as a perpetually renewable lease despite Section 122 of the Reserves Act 1977 provided however the provisions of the Reserves Act 1977 and any regulations made thereunder applicable to such Lease shall otherwise be binding in all respects upon the parties hereto in the same manner as if such provisions had been fully set out herein.

22.4
Despite clauses 22.1 to 22.3, the Lessee will not be entitled to renew this Lease without also obtaining a renewal of the Whakarewarewa Thermal Springs Lease under the provisions of the Whakarewarewa Thermal Springs Lease.

23
STATUTORY PROVISIONS

23.1
All covenants implied in leases by Parts 2 and 3 of Schedule 3 of the Property Law Act 2007 or any other legislation excluding only:

23.1.1
the Act; and

23.1.2
the enactments referred to in clause 22.3,

are hereby negatived to the fullest extent permitted by law.

24
DISPUTE RESOLUTION
24.1
Except as otherwise provided in this Lease, any dispute which may arise between the parties concerning the interpretation of this Lease or relating to any other matter arising under this Lease will be actively and in good faith negotiated by the parties with a view to a speedy resolution of such differences.

24.2
If the parties cannot resolve a dispute within fifteen (15) working days of any dispute arising, then, unless otherwise expressly provided in this Lease, they will without prejudice to any other right, explore whether such dispute or difference can be resolved by agreement between them using informal dispute resolution techniques such as mediation.  The rules governing any such technique, if adopted, will be agreed between the parties or as selected by the organisation known as “LEADR” (Leading Edge Alternative Dispute Resolvers) or any satisfactory substitute therefore then agreed between the parties.

24.3
If the parties cannot agree on any dispute resolution technique within a further fifteen (15) working days of any dispute being considered for referral by both parties to any informal dispute resolution technique under clause 24.2, then the dispute shall be finally resolved by arbitration under the Arbitration Act 1996 by a sole arbitrator who shall decide the dispute according to the substantive law of New Zealand.

24.4
The parties will co-operate to ensure the expeditious conduct of any arbitration.  In particular, each party will comply with any reasonable time limits sought by the other for settling terms of reference, interlocutory matters and, generally, all steps preliminary and incidental to the hearing and determination of the proceedings.

24.5
Despite the other provisions of clause 24, the Lessor will keep the Whakarewarewa Lessor fully advised of any dispute with the Lessee that would, or is likely to, affect the Annual Rent or otherwise negatively affect the connected nature of this Lease and the Whakarewarewa Thermal Springs Lease and, if deemed necessary by the Whakarewarewa Lessor and the Lessor, the Whakarewarewa Lessor will join the Lessor in any dispute resolution process under this clause.

25
COSTS

25.1
The parties shall each pay their own solicitor’s costs of preparing and finalising this Lease or any renewal or variation of this Lease.

25.2
The Lessee shall pay for all costs, charges and expenses for which the Lessor shall become liable in consequence of or in connection with any breach or default by the Lessee in the performance or observance of any of the terms, covenants and conditions of this Lease.

25.3
The Lessee shall pay for the costs of stamping and registering this Lease and any subsequent variation and renewal or variation or renewal of this Lease.

26
NOTICES
26.1
All notices and other communications to either party shall be in writing and either faxed, delivered personally or sent by registered mail.  Notices delivered personally or faxed shall be deemed given at the time of such delivery or transmission.

26.2
Notices mailed as provided above shall be deemed given three days after the date of mailing.

26.3
Until notice of a change of address is communicated, all notices shall be delivered to or addressed to the appropriate addresses for service specified in clauses 26.3.1 and 26.3.2 following:

26.3.1
the Lessor’s address for service is:



[


                                   ]



[Details to be provided at time of signing]

26.3.2
the Lessee’s address for service is:



[The Chief Executive
New Zealand Maori Arts and Crafts Institute
P O Box 334
Rotorua



Facsimile (07) 348 9045]

26.2
Any failure to advise a change of address shall not invalidate any notice, request, demand or other communication if given to the last address advised.

27
RELATIONSHIP WITH WHAKAREWAREWA THERMAL SPRINGS LEASE

27.1
The Lessor and the Lessee acknowledge and agree that, despite the fact that the Lessee and the Lessor have entered into this Lease in respect of the Land, and the Lessee and the Whakarewarewa Lessor have entered into the Whakarewarewa Thermal Springs Lease in respect of the Whakarewarewa Thermal Springs Reserve:

27.1.1
the Lessee operates one business on the Land and the Whakarewarewa Thermal Springs Reserve;

27.1.2
the amount of Admission Income derived from that business on the Land and the Whakarewarewa Thermal Springs Reserve is equally important to the Lessor and the Whakarewarewa Lessor;

27.1.3
the Lessor and the Lessee will not, together or separately, take any action, make any arrangement or agreement or seek to vary this Lease in any way that would reduce the amount of Admission Income derived from the Land and the Whakarewarewa Thermal Springs Reserve or that would otherwise negatively affect the Whakarewarewa Lessor’s position under the Whakarewarewa Thermal Springs Lease or under this Lease, without the prior written consent of the Whakarewarewa Lessor; and

27.1.4
without limiting clauses 27.1.1 to 27.1.3, the Lessor will not accept, or agree to accept, and the Lessee will not pay, or agree to pay, any amount of money in respect of the Lessee’s use of, or business on, the Land, in addition to or separate from the Annual Rent, without the prior written consent of the Whakarewarewa Lessor, which consent, if given will be strictly on the basis that any amounts paid by the Lessee under this clause will be shared equally between the Lessor and the Whakarewarewa Lessor.

27.2
Despite that there may be no privity of contract existing between the parties to this Lease and the Whakarewarewa Lessor, nevertheless the Whakarewarewa Lessor shall have the right to enforce any provisions in this Lease which are of benefit to it with such right to enforce being acknowledged and intended in accordance with the requirements of Section 4 of the Contracts (Privity) Act 1982.
SCHEDULE 7 : FORM OF DEED OF COVENANT
THIS DEED is made

BETWEEN

[Insert the names of the trustees of the Joint Trust and the name of the Joint Trust] (the “Trustees of the Joint Trust”)

AND

THE SOVEREIGN in right of New Zealand acting by the Minister for Maori Affairs (the “Crown”)
BACKGROUND

A. Under a deed dated [               ] between Ngāti Whakaue and Tūhourangi Ngāti Wahiao, the trustees of the Te Pūmautanga o Te Arawa Trust on behalf of the Affiliate Te Arawa Iwi/Hapu (the “Te Pūmautanga Trustees”) and the Crown (the “Deed”), the Crown and the Te Pūmautanga Trustees agreed, subject to the terms and conditions specified in the Deed, to vest the Whakarewarewa Valley Land and the Roto-a-Tamaheke Reserve in a trust to be established under clause 4.5 of the Deed (the “Joint Trust”).

B. The Joint Trust was established on [date] as the trust to:

· be established by Ngāti Whakaue and Tūhourangi Ngāti Wahiao under clause 4.5 of the Deed; and 

· receive the Whakarewarewa Valley Land and the Roto-a-Tamaheke Reserve to be provided to the Joint Trust under the Deed.

C. As required by clause 4.6 of the Deed, the Trustees of the Joint Trust enter into this Deed with the Crown.

IT IS AGREED as follows:

1 CONFIRMATION OF RATIFICATION

1.1 The Trustees of the Joint Trust confirm that they have demonstrated that they have the broad support of Ngāti Whakaue and Tūhourangi Ngāti Wahiao (by a process agreed in writing by the Crown and Ngāti Whakaue and Tūhourangi Ngāti Wahiao) as an appropriate trust to receive the Whakarewarewa Valley Land and the Roto-a-Tamaheke Reserve that is to be provided to it under the Deed.

2 COVENANT

2.1 The Trustees of the Joint Trust covenant with the Crown that, from the Date of this Deed, the Trustees of the Joint Trust:

2.1.1 are a party to the Deed as if they had been named as a party to the Deed and had signed it; 

2.1.2 must comply with all the obligations of the Joint Trust under the Deed; and 

2.1.3 are bound by the terms of the Deed.

3 RATIFICATION AND CONFIRMATION OF ACKNOWLEDGEMENTS AND ACTIONS

3.1 The Trustees of the Joint Trust ratify and confirm:

3.1.1 all acknowledgements and agreements made by Ngāti Whakaue and Tūhourangi Ngāti Wahiao in the Deed; and

3.1.2 all rights and powers exercised, all waivers given, all amendments agreed to, and any other actions taken in relation to the Deed by the Iwi Representatives for Ngāti Whakaue and Tūhourangi Ngāti Wahiao who are authorised by Ngāti Whakaue and Tūhourangi Ngāti Wahiao to sign the Deed as the agent for Ngāti Whakaue and Tūhourangi Ngāti Wahiao under clause 4.7 of the Deed and agree to be bound by them.

4 NOTICES

4.1 Notices to the Joint Trust and to the Crown may be given in the same manner as provided in Schedule 3 of the Deed.  

4.2 The Joint Trust’s address where notices may be given is: 
[The Trustees of the Joint Trust]

C/- Corban Revell Lawyers

133A Central Park Drive

(PO Box 21 180)

Waitakere City
Facsimile No:   (09) 838 7187
5 INTERPRETATION

5.1 Unless the context requires otherwise:

5.1.1 terms or expressions defined in the Deed have the same meanings in this Deed; and

5.1.2 the rules of interpretation in the Deed apply (with all appropriate changes) to this Deed.

SIGNED as a deed on [                           ]

[Insert appropriate signing provisions for the trustees of the Joint Trust]

WITNESS
_________________________________

Name:

Occupation:

Address:

	SIGNED for and on behalf of THE SOVEREIGN in right of New Zealand by the Minister of Maori Affairs in the presence of:

_________________________________

Name:

Occupation:

Address:


	


SCHEDULE 8 : TAX INDEMNITY
1 [In this Schedule:

1.1 Commissioner means the Commissioner of Inland Revenue; 

1.2 indemnity payment means a payment by the Minister under clause 2; 

1.3 Minister means the Minister of Finance; 

1.4 the Minister acts on behalf of the Crown under section 59(1) of the Public Finance Act 1989; 

1.5 all clause references are to clauses of this Schedule; and

1.6 where something is to be done, time is of the essence.

2 The Minister will, on notice from the Joint Trust, indemnify the Joint Trust for:

2.1 any income tax, GST, levy, gift duty, other impost or liability under the Inland Revenue Acts as set out in the Schedule to the Tax Administration Act 1994 that the Commissioner advises the Joint Trust in writing is payable by the Joint Trust in respect of the vesting of Whakarewarewa Valley Land and the Roto-a-Tamaheke Reserve in the Joint Trust;  and

2.2 any interest, late payment or shortfall penalty that the Commissioner advises the Joint Trust in writing is payable by the Joint Trust in relation to any liability that the Minister indemnifies the Joint Trust for under this clause.

3 The Minister will meet the Minister’s obligations under clause 2 by making the indemnity payment to the Commissioner on behalf of the Joint Trust.  For the purposes of clarification, such indemnity payment shall be grossed up so as to include any tax obligations or liabilities which arise in respect of any amount due under clause 2 such that the net effect is that the Joint Trust will incur no tax obligation or liability either directly or indirectly in respect of an indemnified event.
4 Where the Joint Trust receives written advice from the Commissioner that may give rise to an indemnity payment, the Joint Trust must within 10 business days of receiving that advice:

4.1 by notice to the Minister, refer to the Minister’s obligations under this Schedule; and

4.2 attach a copy of the Commissioner’s advice to that notice.

5 The Minister is not (despite clause 2.2) liable to indemnify the Joint Trust for any interest, late payment penalty or shortfall penalty that arises as a result of the Joint Trust not complying with the Joint Trust’s obligations to notify the Minister under clause 4.

6 The Joint Trust must, as soon as reasonably practicable, repay to the Crown the amount of any indemnity payment subsequently refunded to the Joint Trust by the Commissioner.

7 The Joint Trust must take all steps the Minister may specify to respond to and/or challenge any liability referred to in clause 2.  Any costs incurred by the Joint Trust in responding to and/or challenging any liability referred to in clause 2 shall also be indemnified by the Minister.
8 The provisions of Schedule 3 apply to notices to the Minister under this Schedule except that notices must be given to the following address (until any other address is given by notice):

c/- The Secretary to the Treasury
1 The Terrace
PO Box 3724
Wellington

Facsimile No:  (04) 473 0982]
[Amendments made to this Schedule are subject to review by Crown Law]
SCHEDULE 9 : FORM OF WATER PIPELINE EASEMENT
[Easement form still to be agreed by RDC and Ngāti Whakaue and Tūhourangi Ngāti Wahiao]
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SCHEDULE 10 : DIAGRAM indicating ROUTE OF WATER PIPeLINE
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